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We 4 Helen G, Strickler sought an accounting for the rental 
| id a single-family residence from a co-tenant who was alleged to 
y M have taken and used the profits or benefits of the property in 
fy greater proportion than her interest, The master to whom the 
| “eause was referred found for plaintiff on the accounting in the 
sum of $1,645. The chancellor sustained exceptions to the master’s 
report, denied an accounting, and plaintiffs appeal. 
The material facts adduced upon the hearing disclose that 
prior to 1915 Howard S, Gemmill, residing in Wilmette, Illinois, 
had been married to Nelle E, Gemmill. Helen G,. Strickler was one 
of two children born of this marriage. Subsequent to Mrs, Gemmill's 
death in 1917 Howard Gemmill married Elizabeth Gemmill, and in 1926 
the real estate in question, consisting of a single-family residence, 
was purchased from one Augusta Billings, Mr, Gemmill having paid the 
full purchase price from his own funds, and taken title in the name 
of his second wife, Elizabeth, In October, 1930, the premises were 
conveyed for a nominal consideration to William K, Yates, and he in 
turn reconveyed to Elizabeth Gemmill and Howard S, Gemmill, "as 
joint tenants and not tenants in common," The Gemmills resided in - 
this home until November 8, 1930, when Mir, Gemmill became ill and 
as a result of disagreement with his wife went to live in the home 


of his daughter, Helen G, Strickler, the plaintiff, where he re- 
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mained until his death December 13, 1932. 

Gemmill had incurred an indebtedness to his daughter, 
Helen, of $600, and December 3, 1930, he executed e quitclaim 
deed of all his interest in the homestead property to his daughter, 
Helen. Mrs. Gemmill was unaware of this conveyance and did not join 
in the deed, which was, however, recorded December 5, 1930. There— 
after Mrs, Gemmill continued to reside in the property and had ex- 
elusive possession thereof until her death, without issue, January 
3, 1936+ 

The master found that February 1, 1931, plaintiff made a 
written demand upon Elizabeth Gemmill for that part of the rental 
value of the premises claimed to be due her as part owner, but that 
irs, Strickler never received anything from Mrs, Gemmill, 

In February, 1936, defendant William K, Yates was appointed 
administrator of the estate of Hlizabeth Gemmill, and in sugust of 
that year the present complaint was filed in the Circuit court for 
a partition of the real estate and for am accounting from the estate, 
alleging that Mrs, Gemmill had taken or used more of the benefits 
of the premises than her share subsequent to the date of plaintiff's 
deed, being for the period during which lirs, Gemmill had the ex- 
clusive use of the property. 

Thereafter a decree for partition was entered in the 
Circuit court and a sale was had under the decree, The cause was 
rereferred to the master to take the testimony of the parties as 
to an accounting, as specified in the decree, and he found that 
by virtue of the original decree plaintiff was entitled to one= 
half of the rental value of the real estate from February 1, 1931, 
until January 3, 1936, when Mrs, Gemmill died, amounting to $1,645, 
for which he recommended that the estate of defendants should be 
held to account. He also disposed of other items between the 
parties not in dispute, reported a balanee on hand of $907.31, 
which he recommended should be applied on the item of $1,645, 
leaving a deficit for the balance due plaintiff. No homestead was 
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~3+ 
mentioned in defendants' pleadings, and no evidence was presented 
relating to its value nor to the value of the land during the period 
fram 1931 to 1936. 

After the master's report on the accounting had been presented 
to the chancellor for consideration, defendants filed their motion for 
leave to amend their pleadings "for the sole purpose of specifically 
raising the question of the homestead rights of Elizabeth Gemmill as 
a defense to the claim of Helen G, Strickler for an accounting," The 
court allowed the motion, but heard no evidence, and defendants added 
an additional paragraph to their answer incorporating this defense, 
Plaintiff then filed a reply to the answer denying the right of home= 
stead and the right of defendants to receive or demand $1,000 or any 
other sum as a condition precedent to an accounting, The chancellor, 
without hearing any further testimony or ordering a rereferenee with 
respect to the homestead or land value, sustained the exceptions to 
the master's report and directed the master to pay to the heirs of 
Mrs, Gemmill the sum of $907,31 remaining in his hands, 

The principal question involved is whether Elizabeth Gemmill 
acquired the exclusive enjoyment of the homestead, rent free from 1931 
to 1936, or whether she should be charged with rental for the excess 
in value over the $1,000 homestead exemption provided by the statute. 
(Ill. Rev. Stats., 1939, chaps 52, pare 1, sec. 1.) Under the facts 
of the case, both Mr. and Mrs, Gemmill had a right of homestead in the 
property until he divested himself of his one-half interest in 1930. 
Thereafter the exclusive enjoyment of the homestead remained in Mrs. 
Gemmill, who continued to live in the premises, During the period from 
1930 and until Mrs. Gemmill's death, plaintiff, as cotenant, had the 
right to extinguish Mrs, Gemmill's homestead right, as provided by 
statute, by tendering to her the value thereof, This was never done, 
and under the weight of authority in this state a surviving wife is 
entitled to the exclusive use of the homestead and rents and profits 


therefrom until the homestead is extinguished,. (Ill. Rev. Statse, 


1939, chap. 52, pare 2, sec, 2, Exemptions; chap. 68, par, 16, sece j 
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ah 
16, Husband and Wife; chap, 30, par. 26, sec. 27, Conveyances.) 
Counsel for defendants cite numerous cases defining the 
rights of a surviving wife under similar circumstances, (Bailey 
Ve Hamilton, 337 I11. 620, 621; Powell v, Powe 247 Ill. 432; 
Goddard v,. Landes, 250 Ill. 457.) The Powell case is precisely 
in point, In that case Ann Powell, wife of Patrick Powell, died 
intestate leaving her husband, several children and a granddaughter 
of her deceased son as her only heirs at law, At the time of her 
death she was the owner of a house and lot in Peoria, which had 
been occupied by her and her husband as a homestead, Several years 
prior to her death title to this property was in her husband, but 
he and his wife joined in a deed conveying the premises to their 
son, Daniel, who later reconveyed to his mother, After the death 
of Ann Powell her husband filed a bill in equity to set aside the 
deed to the son and the one from the son to his mother on the ground 
that Patrick Powell was not mentally competent to make a deed at 
the time he conveyed the property to his son, and he prayed in the 
alternative for the assignment of his homestead in the premises in 
case it was found that Ann Powell was the owner of the fee at the 
time of her death. The Circuit court of Peoria county entered a 
decree dismissing the bill upon the ground that the evidence showed 
that he was competent to make a deed, and from that decree Powell 
prosecuted an appeal, which was disposed of in Powell v, Powell, 
240 Ill. 442. The Circuit court established the title in Ann Powell 
at the time of her death, but failed to dispose of the homestead 
rights of Patrick Powell, her husband, The Supreme Court approved 
of the finding of the Circuit court in so far as it found that Powell 
was competent to make a deed, but reversed and remanded the cause for 
the purpose of disposing of the homestead question which was in- 
volved, After the case was remanded the Circuit court made a reference 
to a master, who found Patrick Powell had been deprived of the use 
and enjoyment of his home and homestead, and that the value of that 
portion of it occupied without his consent was $12 a month, and 
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recommended that Powell be paid one-half of the rental value of the 
premises so occupied, or $6 a month, One of the principal conten~ 
tions made in that proceeding was that Powell was not entitled te 
occupy the premises in question as a homestead to the exclusion of 
the heirs of the deceased owner, This presented the legal question 
whether a surviving husband or wife under the homestead law has the 
right as against adult heirs to the exclusive occupancy of the home— 
stead where it is not susceptible of division and is worth more than 
$1,000, After reviewing the history of homestead legislation in this 
State, the court determined the litigation in Powell's favor, and 
held that the adult heirs would clearly have been entitled to ex= 
tinguish Powell's homestead right by paying or tendering to him the 
value of his homestead estate; but having neither paid nor offered 
to pay Powell anything for his homestead, the trial court properly 
decreed that the adult heirs had no right to take possession of the 
house or any part of it and thereby exclude Powell therefrom, The 
court said (p. 439): “If appellants desire to extinguish the home~ 
stead, the rule announced in the authorities above cited provide a 
lawful procedure for such purpose, Until such proceedings are had 
and until the payment or tender to appellee of the value of his 
homestead, he is entitled to the exclusive enjoyment thereof, re- 
dle f S value While there has neither been a payment nor 
a tender of any sum to appellee for his homestead and the question 
is not directly in issue in this proceeding, still there is a suffi- 
cient discussion of the amount that ought to be paid to appellee to 
justify us in expressing our views upon that question, which we do 
controvers 
in order to enable the parties to make a final odjusteent af Ue] 
without further expense or litigation." (Italics ours.) 

The foregoing decision and other eases cited in defendants! 
brief lead to the conclusion that under the precise situation the 
courts have granted to a surviving spouse the exclusive enjoyment of 
the homestead and rents and profits therefrom until the homestead 


is extinguished as provided by the statute, “regardless of its value," 
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Plaintiff's counsel earnestly ergues that if we should 
reach the conclusion herein stated, that nevertheless the cause 
should be reversed and remanded with directions to vacate the 
deeree and rerefer the cause to the master to determine the va]jue 
of the homestead, the value of the estate, and what interest of 
the plaintiff is subject thereto, and that an accounting be taken 
as to the rental value of the property during the years 1931 to 
1936 and of the value of the whole property during those years; 
and that after ellowing the administrator one-haif of the rents, 
if plaintiff's estate be subject to a homestead of some value that 
the court allow defendants a further credit from the rents of such 
sum as the homestead value may bear to the total value of the 
premises, and that a deeree be entered in favor of plaintiff for 
the difference between such sum and one=half the total rental value, 
In view of the conclusion reached in the Powell case, we think this 
contention is untenable, since the court there held that Powell was 
entitled to the exclusive enjoyment of the homestead right, “regard= 
less of its value," unless payment or tender of the value of the 
homestead was made in extinguishment thereof, The same principles 
are applicable to the circumstances of this case, 

We think the chancellor properly sustained defendants! 
exceptions to the master's report, and therefore the decree of 
the Circuit court is affirmed, 

DECREE AFFIRMED, 


Scanlan and Sullivan, JJ., concur, 
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MR. PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


Plaintiff brought suit for services alleged to have been 
rendered in procuring a manufacturing site for Ahlberg Bearing 
Company. in his original complaint he declared against Phipps 
Industrial Land Trust, the vendor, and J, H. Van Vlissingen & Cos, 
the vendor's broker, joining a count in tort against Ahlberg 
Bearing Company for interfering with his making a commissions 
Before trial the suit was discontinued against the other defend— 
ants and proceeded against Ahlberg Bearing Company only for work 
and labor, From a verdict against defendant for $6,000 plaintiff 
remitted $1,000 and had judgment for $5,000, Defendant thereupon 
prosecuted an appeal direct to the Supreme court of Illinois, on 
the theory that a constitutional question was involved, However, 
in an opinion rendered by that court in Grattan v, Ahlberg Bearing 
Company, 373 Ills 455, jurisdiction was demied and the cause was 
transferred to this court for determination, 

The cause proceeded to trial under plaintiff's third 
amended statement of claim, motions to strike the original and 
first and second amended statements of claim having been sustained 
by the court. Briefly stated, it is alleged that August 10, 1936, 
plaintiff had a conversation with C. J. Bender, president of 
Ahlberg Bearing Company, wherein Bender had requested him to 
procure, either through purchase or lease, a new industrial plant 
for defendant; that im accordance with this request plainviff agreed 


orally to do so and performed certain work, labor and services in 
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making a canvass of the city of Chicago to find a suitable site; 
that he procured and submitted to defendant various properties 
which were available for purchase or lease, and rendered various 

and sundry services in arranging meetings, trips of inspection, 
procuring plats, maps and writings, and holding many conferences 
with the various officers and agents of defendant, as well as with 
prospective vendors and lessors; that as the result of his efforts 
defendant purchased a site at 47th and Whipple streets, Chicago, 
which was among those procured by plaintiff and submitted to defend= 
ant in the course of his employment; that the fair and reasonable 
value of the services rendered by him was $6,000, but that defendant 
refused to pay therefor and suit followed, 

From the facts adduced upon the trial, it appears that 
defendant concluded a lease with option to purchase the site and 
building at 47th and “Whipple Streets in Chicago early in December, 
1936. The lessors-vendors were the trustees of the Phipps Indus- 
trial Land Trust, represented exclusively by the brokerage firm 
of J. H. Van Vlissingen & Co. Part, but not all, of this site 
was under a lease to Marshall Field & Company, expiring April 30, 
1939. As part of the transaction, liarshail Field & Company paid 
the vendors $25,000 for a cancellation of the lease, Grattan had 
no part in these negotiations, They were conducted by Robert Winslow 
of the Van Vlissingen brokerage firm after defendant had seen and 
answered Van Vlissingen's advertisement in the Chicago Tribune of 
October 18, 1936. After the deal was agreed upon and its terms 
formulated in writing, plaintiff served on all the parties thereto, 
including Marshall Field & Company, a formal written notice that he 
claimed against all of them a broker's commission on the sales 

Plaintiff's business was that of a real estate appraisers 
He had at various times been employed in this capacity by the 
Chicago Real Estate Board, the Home Owner's Loan Corporation, 
the Board of Assessors, and Sullivan Machinery Co. Early in August, 
1936, his attention was first called to the manufacturing plant at 
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47th and Whipple streets, Chicego, He had learned that the Ahlberg 
Bearing Company was looking for a manufacturing plant and wrote a 
letter offering his services, to which he had a reply asking him to 
call on lir, Bender, the president, and Mr, lieQuinn, the chief engineer, 
In the visit that ensued plaintiff offered property known as the 
Zerozone plant, which was owned by the Pullman Bank, As a result 

of plaintiff's suggestion there ensued a series of visits and con= 
ferences between plaintiff, defendant's officers and Donald O'Toole, 
representing the bank, These negotiations were fruitless, however, 
since the Zerozone building was sold to another purchaser, the pare 
ties having failed to agree upon satisfactory terms, 

Plaintiff said on the hearing that after the negotiations 
for the Zerozone property had failed he had a conversation with 
Bender, September 2, 1936, wherein the latter deplored the loss of 
the deal, commiserated plaintiff because he did not get paid for 
his work, and told him to continue to seek a plant and that he would 
be paid for his services, Bender denied the conversation and the 
hiring, 

In the course of the trial Bender testified that this con- 
versation could not have taken place September 2, 1936, because he 
was in his home in iicHenry, Illinois, during that time and until 
September 25, in constant attendance upon his wife who had suffered 
a paralytic stroke, Bender was corroborated by Mary Beatty, a 
neighbor, and by his daughter, Mrs. Fred Burkholder, 

After defendant had rested, the court permitted plaintiff, 
over defendant's objection, to change his case in chief by shifting 
his dates one week back and by introducing as exhibits some sixteen 
purported listings which he claimed to have submitted to Bender. When 
defendant then recalled Bender to meet the revised evidenee the court 
refused to allow further testimony, After both sides had rested, 
defendant moved to reopen the case to allow the presentation of 
newly discovered evidenee. O'Toole, witness in chief for plaintiff, 


had testified to defendant's negotiations for the Zerozone plant, 
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On cross<-examination he fixed the period as between June 1 and 
August 31, 1936, and testified that he thought it was finally 

sold to the Tuthill Brick Company in November, 1936. Application 
to reopen was on the ground that after the adjournment of court 

on the day of the rebuttal testimony defendant and its attorneys 
first learned that O'Toole and another witness, Orlando Montague, 
would testify that the negotiations with the Tuthill Brick Company 
for the sale of the Zerozone plant were not begun until September 
23, 1936, and the accepted offer was made October 14, 1936; that 
previous to that date O'Toole wes authorized and was willing and 
ready to negotiate a sale of it to defendant and that neither 
plaintiff nor defendant were ever advised to the contrary prior to 
October 14, 1936. Im discussing these two circumstances, the 
Supreme court said that "the refusal to allow him (Bender) to 
testify again concerning matters already covered by his testimony, 
after defendant had rested and after plaintiff had rested in re- 
buttal, did not deprive d°fendant of a hearing," and that “the 
application to reopen does not allege O'Toole did not know of those 
alleged facts when he was cross-examined, but did not do so. As to 
Montague, his testimony would have been merely cumulative to that 
of O'Toole, Under such circumstances, the refusal to reopen the 
case did not deprive defendant of the right to be heard on that 
question," It was contended by defendant in its direct appeal to 
the Supreme court that the refusal of the trial court to allow 
Bender to testify again and the denial of the application to reopen 
the case had deprived defendant of the due process of law guaranteed 
under the constitution, and the foregoing observations of the 
Supreme court were made in passing upon and overruling these two 
contentions, 

Defendant argues that the pleadings state no cause of action, 
that the evidenee did not sustain plaintiff's claim, and that the 
judgment notwithstanding the verdict should be entered in favor of 
defendant, or that in the alternative the judgment be reversed 
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and the cause remanded for a new trial. ‘The record is replete 
with contradictions, and it would serve no useful purpose to 
diseuss and review the evidence of the many witnesses that testie 
fied and the numerous exhibits that were offered in evidence, It 
is fairly clear, however, that plaintiff, admittedly not a licensed 
real estate broker, had conferences with Bender and other officials 
of Ahlberg Bearing Company with respect to finding a manufacturing 
site for defendant, that he submitted various properties and was 
in some way instrumental in calling defendant's attention to the 
site finally agreed upon, at 47th and Whipple streets, by means of 
advertisements which he inserted in the weekly advertising sheet 

of the Chicago Real Estate Board, of which he was a member, He 

was evidently engaged to render services, and had numerous conver= 
sations with officials of defendant other than Bender in the course 
of these negotiations, No basis for compensation was ever discussed 
with Bender, and since plaintiff was not a licensed broker and does 
not claim commission as such, the only basis upon which he would be 
entitled to compensation would be under an implied contract and for 
the reasonable value of the services he rendered, He claims to 
have devoted 100 days in helping to consummate this deal, including 
a considerable period during which he devoted his efforts solely 

to the Zerozone property, It is clear, however, that the services 
rendered by plaintiff occupied no more than about thirty days in 
and around August and September of 1936. His first conversation 
with Bender took place late in August of that year, and plaintiff 
himself testified that Mr, Burkholder told him October 1, 1936, 
that defendant had narrowed its seareh for a manufacturing plant 

to three properties submitted, one of which was the plant at 47th 
and Whipple streets, Plaintiff says that he thereafter continued 
his efforts and negotiations until about October 10 or 12, when 
pursuant to brief conversations had with officials of the company 


he was told there was nothing more to be done, and the time from 
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then on until December 1 &s characterized by plaintiff, himself, 
as "a period of lull." From these facts it appears that plaintiff's 
efforts were substantially ended about October 1, At that time the 
Whipple street property had been submitted, together with plats, 
figures and other details, and the officials of the Ahlberg Bearing 
Company had inspected the premises and had had negotiations with 
the vendor's brokers as to terms, It then became a question simply 
as to whether this plant or one of the other two properties under 
consideration should be decided upon by defendant, Nothing of 
importance transpired after October 1 or during the month of November 
for which plaintiff could fairly claim compensation, He testified 
that a reasonable figure for his services would be $50 per diem, 
and no countervailing proof was offered, Taking his testimony at 
face value, we think that his compensation should not exceed $50 a 
day for a period of thirty days, or $1,500. Van Vlissingen & 
Company, brokers for the lessors, which negotiated the entire 
transaction with defendant, received only $2,000 for their services, 
Therefore, if plaintiff is willing to consent to a remittitur 
of $3,500 within ten days, judgment will be entered here in his favor 
for $1,500, Otherwise, Judgment will be reversed aaa amie for 


a new trial, 


AFFIRMED UPON REMITTITUR OF $3,500 BY 
PLAINTIFF WITHIN TEN DAYS, IW face CASE 
JUDGMENT HERE FOR PLAINTIFF FOR $1,5003 
OTHERWISE JUDGMENT REVERSED AND CAUSE 
REMANDED, 


Seanlan and Sullivan, JJe, concurs 
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DELOS REED, a minor 
HARRY &, RRED, his fsther-and 
next friend, : 






Ve 

CITY OF CHICAGO, a fihan: 
oe | App@liant, 
WR, PRESIDING JUSTICE FRIEND DELIVERED THES GPISION CF THE COUNT, 

Delos Heed, who resided in Nensselaer, indiana, but was 
attending the Hemphill Diesel Sehool, Chicago, stumbled on a piece 
of conerete which had fallen on the sidewalk on Larrabee street 
near the school premises and broke his leg. tle brought suit by 
his father and next friend for damages, Trial by jury resulted 
in a verdict and judgment in his favor for $425, from which the 
eity appeals. 

The accident occurred September 8, 1938, shortly after 
ll o'clock in the evening. eed, then almeteen years of age, 
Was walking in e northerly direction on the west side of Larrabee 
street. The city had been repairing the street north of srmitage 
avenue, and its empleyees hed taken the concrete, macadam and 
stones from the street and placed them in piles along the curb, 
Plain iff had been attending the Hemphill Diesel school for about 
@ week, and had passed this particular spot approximately eight 
or ten times prior to the accident, On the night in question 
he left the sehool about 8 o'clock te attend a moving pleture 
theatre, and as he passed the site of the accident he noticed the 
econerete and stones piled along the curb, After leaving the 
theatre, eed and two companions were returning to the sehool at 
2020 K. Larrabee street. At a point between Armitage avenue and 
the school he stumbled upon a piece of concrete which was on the 
sidewalk and sustained the injury of which he complains, 

As ground for reversal the eity urges three points: (1) 
thet the statutory notice served by plaintiff was insufficient 
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and not in compliance with the statute; (2) that plaintiff failed to 
show that the proximate cause of his injury was the act or omission 
by defendant or its agent or employees; and (3) that plaintiff was 
not in the exercise of ordinary care for his own safetyfor at the 
time of the accident, and was therefore guilty of contributory 
negligence, 

With referenee to the first contention it appears that 
September 20, 1938, plaintiff notified the city in writing that he 
was about to bring action against it for the recovery of damages on 
account of personal injuries sustained by him, and among other in- 
formation contained in the notice he advised the city that "the 
accident by which I received such personal injuries *** occurred on 
the sidewalk in front of the address commonly known as 2020 Larrabee 
street, Chicago, Illinois," The Hemphill Diesel School is at the 
foregoing address and has a frontage on Larrabee street of approxi- 
mately 100 feet, Although there is some conflict in the evidence 
as to just where the accident occurred it is fairly clear from the 
evidence adduced by several witnesses that it took place approxi~ 
mately 25 feet south of the school, ‘The city contends that plain- 
tiff's notice is not a sufficient compliance with the requirements 
of the statute, which requires that the notice shall contain "the 
place and location where such accident occurredj" that the provi- 
siens of the statute are jurisdictional and a sine gus ren to 
recovery and failure of compliance with any of the essential ele=- 
ments of the statutory notice requires dismissal of the suit. 

It may be conceded that the statutory notice is mandatory 
and a condition precedent to the maintenance of the suit for personal 
injury against the city, but the courts of this state have held that 
the purpose of the notice is to enable the city to locate the place 
of the injury with a view of preparing a defense, if a defense is 
necessary; that the requirements of the notice should receive a 
liberal construction in consonanee with its purpose, and that if the 
notice directs the attention of the city officials with reasonable 
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certainty to the place of the accident, the requirements of the 
statute are met, In McComb v, City of Chicago, 263 Ill. 510, the 
court considered the question of the sufficiency of the notice 
locating the place of the injury as “at or near the corner of 39th 
street and Campbell avenue," and held the notice to be in compliance 
with the statute, In that case, however, the police removed the 
injured person in an ambulance from the site of the accident fixed 
by their report as the location of the same, and, in commenting upon 
the circumstances the court said that "it was not intended that the 
terms of the notice should be used as a stumbling block or pitfall 
to prevent recovery by meritorious claimants," 

In Simon v, City of Chicago, 263 I1l. App. 656 (abst), the 
city was notified that plaintiff had been injured while riding in 
a taxicab “upon and along ‘oman avenue, at or near Roosevelt road," 
by reason of a certain hole in the street, and we held that this 
notice was sufficient, 

The close proximity of the accident in the case at bar 
to the address given in the notice furnished the city with sufficient 
iniecentien to make an investigation, The repairs being made on the 
street covered only about 150 feet, and the rocks and concrete from 
the broken pavement were placed in several piles along the curb in 
close proximity to the Hemphill School, Any of the city's agents 
seeking to ascertain these facts would have had no difficulty in 
locating the place of the accident, and therefore we think the notice 
was a sufficient compliance with the statute. 

It is next urged that plaintiff failed to adduce any evi- 
denee upon which the jury could have found that the city was negli- 
gent. Several witnesses testified on plaintiff's behalf, the first 
being Stanley R. Lindberg, an accountant and office manager for the 
Hemphill school, He said that the scheol is north of the inter— 
section of Armitage avenue and Larrabee street; that the rocks and 
concrete piled along the sidewalk by the city's agents extended from 
approximately the curb of the street to the inner sidewalk; that the 
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sizes of the various pieces of cement or macadam were about a foot 
or more square, "a little bit too heavy to pick up;" and that this 
condition had existed for about five weeks prior to the date of the 
accident. The evidence with respect to the lighting of the street 
was not very clear, The record discloses there was a drug sit re 
on Armitage avenue, then a tavern, then the school, There was 
considerable light on the corner, which is some 150 feet or more 
from the site of the accident, and one or two street lights inter- 
vening, 

Another witness, Richard Wetstein, alse a student at the 
school, was walking with Reed when he stumbled, and he testified 
that the sidewalk on the west side of Larrabee street had several 
piles of broken concrete which had been dug out from the street, He 
said "they dug large holes there in the street, evidently to repair 
the street, and just throwing it up on the sidewalk. Most of the 
pieces of conerete were pretty good size, I1 would say from about 
6 inches square and larger." He said the accident happened about 
35 feet north of the corner of Larrabee and Armitage, and that 
the piles of concrete had been there for some time prior to the 
accident; that several pieces had rolled or fallen clear across 
the sidewalk; and that "there was not in that particular spot any 
red lights, fences or anything like that, around that pile to give 
warning of its presence," 

Plaintiff testified that the accident occurred about 
forty feet north of Armitage avenue; that there were pieces of 
concrete, ranging in size from 6 inches or 8 inches up, which 
had been strewn about the sidewalk, and “there were a few piles, 

I do not remember how many, along the edge of the curb. Some of 
the pieces of debris and concrete were strewn across the width of 
the sidewalk itself, I noticed this Piece of concrete that I 
stumbled on when I was being helped up. It was about 6 inches or 


8 inches square, There were no lanterns or warnings of any kind 


of this condition," There is evidence that some red signal or 


warning lights were placed in the street, but mone along the curb 
or on the sidewalk. 
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The city argues that children playing in the neighborhood 
might have caused pieces of concrete to fall over and upon the side- 
walk, and it is urged that this would constitute an intervening cause, 
tending to relieve the city of liability. This contention is unten- 
able, however, because the evidence showed that the dangerous condi- 
tion of the sidewalk had existed for several weeks before the acci= 

yaent, and the city, foreseeing the danger of permitting these piles 
of debris to remain upon the sidewalk, should have protected pedes= 
trians, who were rightfully upon the sidewalk, from the danger, 

The remaining contention is that plaintiff was not in the 
exercise of ordinary care for his own safety and was, therefore, 
eontributorily negligent. ‘This contention is predicated upon the 
fact that plaintiff had passed along this sidewalk some eight or 
ten times before the accident, knew that work was being done in the 
street, and should have guarded himself against it. However, the 
evidenee does not disclose the presence of any rocks or concrete 
blocks on the sidewalk when plaintiff last passed the site of 
the accident, and he was under no obligation to search out the de- 
fects but had the right to assume that the sidewalk would be in 
reasonably safe condition for travel. In Graham v, City of Chicago, 
346 Ill. 638, the court said: "Io hold a person absolutely bound to 
keep his eyes fixed upon the sidewalk in search of defects and danger- 
ous places would be to establish a manifestly unreasonable and im- 
practicable rule." Furthermore, rocks and concrete piled among the 
eurb and sidewalk were not permanent defects, and it is conceivable 
that they could be readily disturbed from time to time, so as to con 
stitute danger to pedestrians. There is nothing in the evidence to 
show that plaintiff kmew that pieees of concrete had fallen over onto 
the sidewalk between the time that he last walked along this path and 
the time of the accident. 

The court's instructions to the jury defined negligence and 
contributory negligenee, and fully covered all the contingencies of 
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be 
the case, No complaint is made of the instructions nor of any ruling 


on the evidence, The case was fairly tried and under the instruce 


tions the questions of negligence and contributory negligence were 


fairly presented to the jury. ‘ve think plaintiff adduced sufficient 


proof both as to the city's negligence and as to his care for his own 
safety, to make a prima facie case and to warrant ea submission of 
the facts to the jury. The judgment of the Municipal court should 


be affirmed and it is so ordered, 
JUDGMENT AFFIRMED, 


Scanlan and Sullivan, JJ., coneur, 
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SOPHIE KUCZEK NOWICKI, 
Appellant. 


MR, PRESIDING JUSTICE PRIEND DELIVERED THE G@PINION OF THE COURT, 
Sephie Nowicki and Anna Zbylut filed a complaint in 
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equity against Sophie Kuezek Nowicki, stepmother of Sophie Nowicki, 
who bears the same name as complainant, and the Metropolitan State 
Bank, seeking a deeree requiring Mrs, Nowicki to turn over to her 
stepdaughter a certain bank book and upon the presentation thereof 
by plaintiff to the Metropolitan State Bank that the bank be re= 
quired to pay over to Sophie Nowicki the amount found to be due 
her upon an accounting from defendants, Decree was entered as 
prayed for in the complaint, and Mrs. Nowicki alone prosecutes 
this appeal, 

The salient facts disclose that Sophie Nowicki is a step= 
daughter of defendant, Mrs. Nowicki, and was born November 26, 1917. 
Her father, John Nowicki, the husband of the defendant, Mrs, Nowicki, 
died January 4, 1927,owning certain real estate in joint tenancy 
with defendant, After her father's death Sophie lived with and was 
cared for and supported by her aunt and uncle, Anna and John Zbylut. 
John Zbylut has since died, Before the death of Sophie's father, 
he had on numerous occasions said that he wanted the real estate 
sold after his death and the proceeds divided among his four child- 
ren, of whom Sophie was one, After his death Mrs, Nowicki sold the 
real estate, as she had been requested to do, and divided the pro- 
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ceeds into four equal parts of approximately $500 each, One of 
these parts was deposited in the Metropolitan Bank of Chicago on 
September 20, 1927, and the account was opened in the name of 
Sophie Nowicki, a minor, by John and Anna Zbylut, subject to the 
following indorsement upon the records of the bank: "This money 
is deposited by her stepmother, lirs. Nowicki, and is not to be 
withdrawn by Sophie Nowicki until she becomes of age, unless for 
necessities by her aunt and uncle, John and Anna Zbylut." Follow- 
ing the opening of this savings account for her stepdaughter, 

Mrs, Nowicki gave the pass book to John and Anna Zbylut, Sophie's 
uncle and aunt respectively, who retained it in their possession 
continuously until June, 1928, when Anna Zbylut went to Indiana, 
Before leaving Chicago she gave the pass book to rs, Nowicki for 
safekeeping until Anna should return to Chicago, January 10, 1928, 
Sophie's aunt and uncle withdrew from her savings account the sum 
ef $35, for medical expenses incurred on Sophie's behalf, When her 
aunt Anna returned to Chicago in Mareh, 1929, Mrs. Nowicki refused 
to return the pass book to her, Later, June 23, 1932, lirs. Nowicki 
withdrew $100 from Sophie's account. ‘This withdrawal was made 
without Sophie's knowledge or consent or that of either uncle or 
aunt. 

June 25, 1938, Sophie filed a suit in the Municipal court 
against the bank, asking payment of the original deposit and interest, 
less the $35 which had been withdrawn for her benefit by her aunt 
and uncle, ‘She had been told by the bank that Sophie's stepmother 
was also making some claim to the fund, that the pass book was in 
her stepmother's possession, and therefore the bank would not recog= 
nize any proceeding unless lirs. Nowicki were made a party to it, 
Thereupon, by amendment, plaintiff made Mrs, Nowicki an additional 
party defendant. Upon trial of the cause in the Municipal court in 
January, 1939, there was a finding of the issues against plaintiff 
and judgment entered on the finding for defendants, for costs, 
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Thereafter Sophie and her aunt, her unele having since 
died, instituted this proceeding in equity. The complaint alleged 
substantially the foregoing facts, and set ferth that her suit in 
the Municipal court had resulted in findings of the issues against 
her and the entry of judgment by the court for costs for defendants, 
It is alleged that the proceeding in the Municipal court and the 
judgment there entered was a hullity, for the reason that plaintiff 
did not have an adequate remedy therein, and could not, as one 
Claimant to a common fund, attempt to file and sustain a bill of 
interpleader in a common law court; that the proceeding in the 
Municipal court, and the judgment there entered, could not and did 
not adjudicate completely and finally the claims and rights of all 
the parties, and that the Judgment was merely one for costs in favor 
of defendants against plaintiff, and was of no force and effect 
beyond the item of costs; and she asked that the chancellor make a 
complete and final adjudication between all the parties, that an 
accounting be had of the funds remaining in her account, that Mrs, 
Nowicki be required to Surrender and deliver to plaintiffs the pass 
book and thereupon upon presentment thereof by plaintiffs to the 
Metropolitan State Bank, that it be required to pay over the full 
amount of the funds shown upon an accounting to be due plaintiffs, 

May 5, 1939, Mrs. Nowicki filed a motion to dismiss the 
equity proceeding, averring that the cause of action alleged in the 
complaint was barred by the prior judgment rendered in the Municipal 
court; and she a4verred that because it does not wholly appear from 
the face of the complaint that the cause of action is barred by prior 
judgment, the affidavit of Honorable Edward P, Luezak, the judge 
who heard the ease in the Municipal court, was attached to the motion 
for dismissal of the complaint, to supply a statement of the issues 
tried in the Municipal court, and the finding and judgment of the 
court at the conclusion of the hearing, 

Plaintiffs filed an answer to the written motion of Mrs, 
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Nowicki to dismiss, which again alleges that the equity proceeding 
is not barred by the prior judgment for the reason that the judgment 
was rendered by a court not having jurisdiction of the subject 
Matter, and that the judgment was therefore of no legal force and 
effect, except as a judgment for court costs in favor of defendants; 
that the matters averred in Mrs, Nowicki's motion to dismiss were 
irrelevant, immaterial and improper, for the reasons that the issues, 
the action of the litigants, their counsel, the findings and the 
judgment of the court are a matter of record in the files and trans- 
cript of proceedings of said cause in the Municipal court, which 
speak for themselves, but are net otherwise presented in the motion; 
that the affidavit of Judge Luezak, in support of the motion, is 
likewise irrelevant, immaterial and improper, for the reason that 
the issues, the action of the litigants, their counsel, the findings 
and the judgment of the court are matters of record in the files and 
transcript of the proceedings of said cause, which speak for them- 
selves, and that any comments or opinions of the judge outside of the 
record are dictum and form no part of the finding or judgment of the 
court, 

After argument of counsel, the chancellor overruled Mrs. 
Nowicki's motion to dismiss the complaint, and thereafter, December 
20, 1939, ordered her to file an answer within two days. This she 
failed or refused to do, and accordingly an order of default was 
entered against her, taking the complaint as confessed, and March 8, 
1940, the decree appealed from was entered, 
The gravamen of the contention made by lirs, Nowicki is that 

Municipal court had jurisdiction of the subject matter of the action, 
and no equitable claims or defenses having been presented by the 
pleadings in the Municipal court, her motion to dismiss the equity 
proceeding was proper on the ground that the judgment of the Municipal 


a 
court was/bar thereto and that it was likewise proper to present the 


affidavit of Judge Luczas in support of her motion for the purpose of 
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showing what the pleadings and issues were in the Municipal court, 
Whatever merit there might otherwise be to this contention, the rule 
is clearly established that a party pleading a former suit in bar is 
required to present to the court a full transcript of the proceedings, 
showing the pleadings, the issues involved, the rulings of the court 
thereon, and the findings and judguwent entered therein, It is only 
upon the face of a complete record that a court can determine whether 
the contention that the second suit is barred by a prior judgment can 
be effectively determined, In the case at bar, Mrs, Nowicki failed 
to make such a showing, and the affidavit of the trial judge cannot 
be held to supply matters shown of record and which are contained in 
the files and transcript of proceedings of the cause, We think the 
court properly disregarded the affidavit of the Municipal court judge, 
and without it the record presented on the motion to dismiss is 
fatally defective. 

It is earnestly argued by plaintiffs that the Municipal 
court judgment is not conclusive because the court had no jurisdiction 
to hear and determine an interpleader case affecting the equities of 
the parties, and that the second suit involves a different question or 
Claim whieh the Municipal court did not and could not adjudicate, and 
a considerable portion of the briefs of both parties is devoted to 
this question. However, in the view we take, it is unnecessary to enter 
into a discussion of the proposition involved. ‘ve are of opinion that 
the lower court properly overruled lirs. Nowicki's motion to dismiss 
the suit, and that no error was committed in entering a decree in 
faver of plaintiffs, upon defendants refusal to answer the complaint, 
The decree of the Circuit court is affirmed, 

DECREE AFFIRMED, 


Seanlan and Sullivan, JJ., concur, 
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appacliive, ee 
MR, PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 

Plaintiffs brought suit to recover from defendant payments 
made under a contract for the purchase of real estate in Chicago, 
on the ground that the execution of the contract was induced by 
alleged fraudulent representations, After plaintiffs had filed 
their third amended complaint the court sustained defendant's 
motion to strike the same, and dismissed the suit, Plaintiffs 
appeal from the order thus entered, 

As appears from the pleadings, plaintiffs had entered into 
a contract with defendant to purchase subdivided property in 
Chicago, early in March, 1927, and made substantial payments 
under the contract until May, 1932. Because of the prevailing 
economic conditions, it became difficult for them to maintain 
the payments stipulated in the contract, and Britigan's 
representatives thereupon suggested a new contract reducing the 
amount of the payments to be made, Such contract was prepared 
and executed by the parties November 19, 1932. Defendants 
failed to make any payments under the second agreement, They 
allege that early in 1933 they became aware that Britigan, 
through his agents, had fraudulently misrepresented certain 
material facts which induced them to enter into the agreement, 
and consequently refused to make any payments under the second 
agreement, and demanded a refund of all sums that had theretofore 
been paid by them under the first contract. October 12, 1936, 
Britigan served a notice of intention to determine and cancel 


the agreement, assigning as a reason therefor the failure of 
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plaintiffs to pay further installments, and claiming as liquidated 
damages all the money that had already been paid by plaintiffs, 

The original complaint was filed January 30, 1937. The second 
agreement for reduction of installment payments was made November 
19, 1932. The third amended complaint alleges that early in 1933 
plaintiffs first became aware of the falsity of the alleged 
representations made by Britigan's agents, but they waited almost 
five years before suit was instituted, 

The fraudulent representations alleged to have induced them 
to enter into the agreement are briefly: (1) that the First 
National Bank of Chicago had purchased the Northwest corner of 
Lincoln and Foster avenues and had plans for building a large bank 
building there; (2) that the southwest corner of Lincoln and Rascher 
avenues was the only corner of the subdivision not yet sold by the 
defendant; (3) that all the frontage on Lincoln avenue in this 
subdivision between Rascher avenue and Catalpa avemue was sold to a 
theatre syndicate for a big show house; (4) that the elevated 
railway had plans already made locating an elevated railroad station 
on the subdivision within four years; (5) that the city had plans 
already drawn to open up Rascher avenue all the way to the lake, 

It is alleged that all these representations were false, that fhey 
were known to be false to defendant and his agents, that plaintiffs 
reasonably believed all these statements to be true, relied upon 
them, and by reason of the misrepresentations were induced to 
purchase the property in question, 

Since the case was disposed of on pleadings, a brief statement 
of the status of these pleadings will afford a better understanding 
of the issues involved. The complaint referred solely to the 
original contract of purchase executed by the parties March 15, 
1927. Defendant's motion to strike this complaint was sustained, 
The first amended complaint referred solely to the second contract 


executed by the parties November 19, 1932, by which installment 
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payments required of plaintiffs were reduced in amount. This 
amended complaint was likewise stricken by the court on defend- 
ant's motion, The second amended complaint again referred solely 
to the second contract, executed by the parties November 19, 1932, 
After count 2 of this second amended complaint had been stricken by 
the court defendant answered denying the fraud alleged and plead- 
ing in substance that on and prior to November 19, 1932, plain- 
tiffs were in default under their original agreement; that the 
balanee of the purchase price had become due and payable; that 
plaintiffs had requested an extension of the time of payment of 
the moneys due under the earlier contract and that they be per= 
mitted to pay in installments the balance of the moneys due; and 
it is averred that negotiations resulted in the execution of the 
second agreement of November 19, 1932, permitting payment of the 
balance of the purchase price in reduced installments, 

Plaintiffs argue that there was no necessity for them to 
file the third amended complaint after defendant had answered the 
second amended complaint, but that they did so of their own 
volition, with the sanction of opposing counsel and the court in 
an attempt to clarify all the issues and make clear and unequi- 
vocal the facts upon which they expected to introduce evidence, 
The facts remains, however, that in none of the former pleadings 
had both contracts and the circumstances which induced the exe= 
cution of the second agreement been fully set forth, and it was 
not until the third amended complaint was filed that the entire 
transaction between the parties was fully set forth in any one 
pleading. Thus, for the first time, the court had before it the 
controversy in its entirety, as alleged by plaintiffs, and when 
the court ruled upon defendant's motion to strike the third 
amended complaint the sole question involved was whether this 
pleading was obnoxious to the specific ground specified in the 
motion to dismiss, 


One of the reasons urged for reversal is that "a motion to 





Pets 


os 
eisiT ,dcwoms at Beosbst exsw etiidaielq to bertupe: eFifsmysq 


‘s 
1 


-baustsb mo tugeo ast yd sesiobude eetwedtt esw dutsIqmos Bobnoms 
yisios bexistot aisys ¢ntelqmco behaews beoose ofT  .nottom e'ins 
«SECL ,CL iedacvell esiizeq odd yd Dedwooxs ,Josatnos Daoose ons ot 


yd modotiwte mood ber taisiqmes fshnems bmosee ebdt to S trios s5dTA 


-bsefg bas begoiis busy? odd gatyaeh bevewens daabnotsh Jaw ont 
-tilsig ,S¢Vl ,Qf tedueveli ot toftg nen teft sonstedve at ant 
edi jadlt jinomcougs LIamigive thedt sebns Sins tsb at stew eTtis 
tans yoldsysq bes sub emoasd bad soinq sasdowe edd to soasiad 
to daeuycsq to omit edt Io netanedxe ms bedeowpet Bad eTtitatelq 
—1eq od youd Jat bus gosainoo sekites edd reba ob eyenom add 
bis ,oub eyenom od to consied oft etmomffstent at yeq oF boss La 
edt 10 aoiiuoexe edt ai. bod Iveot enolteatogen salt berteve @t's1 
axl to Jnemysa gaivs iereq .SECL 4CL tedmevel to Sitios iid See 
stinsulledent Beombe1 at onney euadorvg ofS To consisd 

os madd tot ytlaecoon on aew ovens dacd SpE is etitsatalt 


odd Dovewens dan iaebacteh todts tatelqmos bobieme bibds odd oft? 


sH0 thet to oe bib yard tends tyd wiakalqmoo bebrods brodse 
“i jaoo edd bus Jeeawoo guteeqqgo te aokionse etd dftw ydtottttov 
-tupsnu bus xselo sxau bus geweet edt Ils YIEisfo ot tqmetia ne 
iiintsion eoubontsat od pebangne ‘vous dotdw moqu adozt ont Isoov_ 
egaibsely semiot oid to enon ot gant ytoveword yantewet etost onl 
exo edd booubal doldw eoorstemmoerte end bas etootén0d died Bad 
2sw ¢L bas gitrct Jos yLint aesd dmemeowys badsee odd to molsso 
suitme oid Jedd beLtt 2eu amtsiquos bebuéme Bridd std Livel Jon 
eno yne af djvet toe yifet eae aetineq eft nevbdod nottosenatt 
sit ti exoted bad duvoo ot yomkd Sexk? ot wer lamet “J yntdselq 
aorlw bos .2thitntelg yd bogolis as yydorttne-2t¥ dt yerevottaoo 
butds est saliste of noitom c'¢nebasteb moa beLyt t-usoo eff) 
etsy seritedw esw boviovat moiteeup efor eft tutsIqmos bebroms 
ont aut betttoogs bauorg elikzosge edt of awolxoado ssw ‘gatbsslq 
sbetnehd of orton 
os noltou 5" ait ak lh lade bogus enozse1 ed To ¢ y 





—4ee 

strike, in the nature of a demurrer, cannot properly be filed to 

an amended complaint as to any matter contained in a previous 
complaint to which an answer had been previously interposed," 

and it is argued that a survey of the former pleadings will serve 

to show that every fact set forth in the third amended complaint 
had been inserted in the record by prior pleadings, and that no 

new facts were presented in the third amended complaint. Evidently 
defendant was willing to stand upon his answer to the second amended 
complaint which showed how the contract of November 19, 1932, came 
into being, and neither the court nor defendant requested plain=- 
tiffs to file the third amended complaint, and it is perfectly clear 
that this last complaint correlated for the first time the contract 
of November 19, 1932, with the original agreement of March 15, 1927. 
When plaintiffs filed their third amended complaint they did se by 
leave of court and at their request, and defendant was ordered "to 
answer, move to strike or otherwise plead in answer to the same, 
within twenty days." Under these circumstances, it seems to us 

that the contention made is untenable, The important consideration 
is that not until this third amended complaint was filed did plain- 
tiffs incorporate facts in a single pleading to which a motion to 
strike might properly be directed, and that left only the question 
whether the complaint was sufficient, whether it entitled plaintiffs 
to proceed to a hearing, and whether plaintiffs' cause of action had 
been barred by the five year statute of limitations, 

Defendant's motion to strike the third amended complaint and to 
dismiss the suit wes predicated upon the following ground: (1) that 
the third amended complaint is insufficient in law; (2) that it 
affirmatively appears therefrom that plaintiffs were not damaged by 
the purported representations allesced to have been wade in November, 
1932; (3) that it affirmatively appears therefrom that the supposed 
cause or causes of action did not accrue to plaintiffs at any time 
within five years next before the commencement of the suit. A full 
argument was had before the court on defendant's motion to strike, 


and no objection was interposed by plaintiffs' attorney either 
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prior to or during the argument as to the propriety of the motion 
on the ground that an answer had been filed to a prior pleading, 
After the argument had been completed the court announced its 
decision and entered the order striking the last complaint and 
dismissing the suit, 

An examination of the third amended complaint discloses that 
it does not set forth a good cause of action against defendant, 
The purported reiteration of representations made over five years 
after plaintiffs purchased the property, notwithstanding the fact 
that they had ample opportunity to determine the true facts, does 
not give rise to actionable fraud. Plaintiffs alleged that they 
became aware of the alleged fraudulent representations in 1933. It 
is apparent, however, that a period of more than five years elapsed 
between the time that they purchased the property and the time when 
they became aware that the representations were untrue, There is 
nothing to show why they could not have ascertained the facts ata 
much earlier date, Furthermore, they awaited from 1933, when the 
facts are alleged to have come to their attention, until January, 
1937, before instituting suit, Parties seeking to rescind a con- 
tract on ground of frau@ are required to act diligently, and our 
courts have consistently held that after a long and unexplained 
delay, when the sourees of information which would have led to the 
disclosure of the true facts were readily available, a plaintiff will 
not be heard to complain. In the recent case of Jackson v, Anderson, 
355 Ille 550, the bill was not filed until seven years after the 
transaction there in question, and the court held that the cause of 
action was barred by the statute of limitations, citing Knight v, 
St. Louis, Iron Mountain & Southern Ry, Co., 141 I11. 110;Mowatt v. 


City of Chicago, 292 Ill, 578; Parmalee v, Price, 208 Ill. 544, 
In commenting upon the claim of defendants in error [plaintiffs] 


in the Jackson case, that they had not been apprised of the true 
facts until about a year before they filed their bill, the court 
said: "Defendants in error say that they did not learn of the 
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existence of the alleged cause of action until about a year prior 

to filing the bill. This does not prevent the running of the 
statute, however, as there is neither allegation nor proof of any 
fraudulent concealment, (Citing cases.) Mere silence of the 
defendant and mere failure on the part of the complainant to learn 
of a cause of action do not amount to such fraudulent concealment, 
(Citing cases.) Furthermore, we have held that good faith and 
reasonable diligenee are essential elements in asking for relief 
from a court of equity. (LeGout v, LeVieux, 338 Ill. 46.) There 

is no showing of any reason why the complainants could not have 
learned in 1926 of the facts which they claimed to have learned in 
1931. There is no showing of any diligence to learn such facts, 

and it is hardly consistent with good faith to hold a valuable piece 
of property through the economically fat years, and then, during 
times that are economically lean, seek to repudiate the deal whereby 
it was acquired," We think the foregoing quotation from the 
opinion is precisely applicable to the circumstances of the case 

at bar and for similar reasons, 

Plaintiffs contend that the discovery of fraud is the starting 
time for the running of the statute of limitations, if this were 
true, it would place within the plaintiffs' control the right to 
determine the beginning of the period. Our Limitations statutes 
are predicated upon the principle that unless there has been 
affirmative fraudulent concealment, the date on which the statute 
commences to run should be definitely fixed and should not be 
placed within the control, discretion or determination of one of 
the parties. Parsons on Contracts (8th ed., edited by Williston), 
vol. III, p. 92, states that "the statute begins to run whenever 
the ereditor or plaintiff could bring his action and not when he 
knew he could." The fraud charged in this proceeding occurred in 
Mareh, 1927. There was ample opportunity to ascertain the facts 
before the expiration of the five year limitation period. Never= 
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theless, plaintiffs waited almost ten years after their purchase 
before instituting suit. Under the case cited, and the authori- 
ties therein relied upon, we think plaintiffs must be charged with 
lack of diligence, and they are necessarily barred by the statute 
from maintaining this suit, 

Other points are raised by the parties in their respective 
briefs, but we think the foregoing points are sufficient to dispose 
of the matter, The court properly sustained defendant's motion to 
strike plaintiffs' third amended complaint and was not in error in 
ordering the dismissal of the suit. The orders of the Circuit 
court are affirmed, 


ORDERS AFFIRMED. 


Scanlan and Sullivan, JJ., concur, 
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MR. PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 
In December, 1935, plaintiff brought suit against defend- 
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ant for commissions amounting to $374,63, alleged to be due under an 
oral agreement. A writ of attachment in aid was issued, and upon 
its return showing that defendant was not found, the writ of 
attachment was served, together with interrogatories, upon certain 
garnishees who answered that they had in their possession, respecti- 
vely, $59.30 and $17.76, belonging to defendant. Thereafter defend- 
ant filed his special appearance, together with his motion to quash 
the attachment, which was denied by the court, after which he inter- 
posed an answer by way of defense, Both the issues as to the attach- 
ment and those raised upon the merits of plaintiff's claim were tried 
by the court without a jury, resulting in findings for plaintiff and 
assessing his damages at $102,30, and entering judgment against the 
garnishees upon their answer for the amounts respectively held by 
them. On appeal to this court we held that defendant had not had 

a full, fair and complete hearing upon the issues as to the attach= 
ment, and reversed and remanded the cause for another trial. (Zerrell 
v, Wilson, No, 39701, opinion filed May 3, 1938.) Pursuant to this 
decision defendant demanded a trial by jury both as to the merits of 
plaintiff's claim and on the issues raised as to the attachment. On 
the second trial the jury returned a verdict in favor of plaintiff for 
$314 on his claim for commissions, found the issues for plaintiff and 
against defendant as to the attachment, and also found the issues for 


plaintiff and against defendant on a counterclaim filed by him. Judg= 
ment was entered accordingly, and defendant has prosecuted this second 


appeal. 
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The pertinent portions of plaintiff's statement of claim 
are: “For services rendered by him in 1935, for the sum of $374.63 
due plaintiff as commission for services rendered defendant by plain- 
tiff, a real estate broker licensed by the State and City of Chicago, 
upon agreement of defendant to pay plaintiff commission of ten per 
cent of the amount saved the defendant in purchasing and paying off 
two real estate mortgages of $1,989.53 and $1,060 on the property of 
the defendant known by street number as 3309 South Wabash avenue in 
said city, wnich mortgages were paid off and released for $150 and 
$100 respectively, and for reduction of first mrtgage on said 
property which was reduced in the sum of $846.80, making a total 
reduction of $3,746.33 and total commission of $374.63, upon which 
defendant paid the sum of $50 leaving a balance of $324.63, no part 
of which has been paid plaintiff, though many times demanded, 

"There is due the plaintiff from defendant after allowing 
the defendant all just eredits, deductions, and set-offs, $324.63. 

"The defendant within two years last past fraudulently 
conveyed or assigned part of his effects so as to hiinder and delay 
his ereditors and is about fraudulently to convey, conceal, assign 
or otherwise dispose of his property or effects so as to hinder and 
delay his creditors," 

The attachment in aid issued upon the allegation that 
defendant was the owner of real estate at 3809 South Wabash avenue, 
Chicago, and had either fraudulently conveyed or assigned part of 
his effects or was about to do so and to dispose of his property so 
as to hinder and delay his ereditors,. | 

Defendant in his counterclaim alleged that he had delivered 
to plaintiff a check made payable to one William Perry for the purpose 
of reduction and payment of certain taxes upon the property at 3809 
Wabash avenue; that the cheek was indorsed and cashed by plaintiff; 
that defendant demanded a receipt showing the payment of taxes, which 
plaintiff refused to deliver; and that upon checking the tax record 
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it was found that no part of the $87.76, wnich was the face value 

of the cheek, was paid for taxes upon the premises; wherefore, defend- 
ant sought to recover by counterclaim the amount of said $87.76. 

The issues upon the merits of plaintiff's claim, the attach=- 
ment and the counterclaim, were fully tried before the court and jury, 
and determined adversely to defendant's claim, With reference to the 
attachment, there was evidence, which was denied by defendant, that 
the latter had told plaintiff he expected to dispose of his property 
to his brother and proceed to France to marry his fiancee and take 
with him whatever proceeds he deprived from the sale or transfer of 
the property. 

With respect to the merits of plaintiff's claim there is 
abundant evidence to show that defendent had orally agreed to pay him 
10% of any reduction of several past due mortgages on defendant's 
property, and that as a result of this agreement plaintiff, who was 
a licensed real estate broker, bad effected a saving of $3,746.33, 
for which he claimed to be entitled to $374.63 as commission, On 
account of this claim defendant had paid him $50, leaving a balance on 
which the verdict and judgment is predicated, 

As to the counterclaim, plaintiff denied that the check for 
$87.76 was delivered to him at his request, or that it was to be used 
for the payment of certain taxes upon defendant's property, and plain- 
tiff claimed that he was merely an accommodation indorser, and therefore 
not liable, 

Defendant raises some 11 separate points in his brief in 
support of his contention that judgment should be reversed. However, 
we have examined the abstract of record carefully and are convinced 
that the issues were fairly tried. While it is true that the evidence 
was conflicting in many respects, all the issues were fairly presented 
to the jury, who determined the facts adversely to defendant, The court 
on the first trial resolved the issues in favor of plaintiff, and the 


jury and court in the second trial did likewise, We find no convincing 
reason for reversing the judgment and it is affirmed. 
Seanlan and Sullivan, JJ., concur, AFFIRMED, 


ta . | 


~~ af oe 





| _ sitiay spgl eds eaw dotaw..¢\. 588 oft toe tusg Gx tedd bawot eaw si 

-hgsteb ,eroleiedy jeeeinety sud soqu eexet. tel bisg. gow. demio addto 

eO§.YSS Sise to tavoms odd misloredamao yd seveset oF diignoe dus 

}  wHostis et .ttislo.e'ltivoisiq te atixen oid pmeqn gopent sai 

| eVmi, bus davos edt excied belyt yLiph o1er ,seisionetnses edd Sas duem 

ety of oosetsiet Aji! .mislo e"iashueleb.ot qleetevbe bomtated ob bas 
dads ,.iasbasteb yd betaeb 2a dotdw ,eanebtve saw evedd _dmemiostss 
YWuegems atd to egogeth of hotosgxs ed Thitntelg Ales Bed wetdeh edt — 


‘ 
‘ 


saat dus o9omekt als yusee of gadath of beepotq bra sodtonud ato 
to telaneis to sfez ons mort bovigeb oc a2besooig tevetedy min aitw 
se reqoy ds 
ak eisas, miele. Sere to edisem edd ot Soaqeed dtih.. 
mid yaq ot basigs yiier bed Jagbueteb tait wede. of sonebive dusbands 
e'inshnaies so..2sgagsion eph teaq Lsyevee to. soktoubes yaa te KL 
sew. odw ,ttiintselg, tnenseags elie to tiveot a as tadd bus ,ysreqorq 
alEsOFS C4 to gaives 5 hetvotte bad yresiow etstae Laer beaneodl s 
RO .foisztnmes en LANES ob Peltdtae od of Dembaoved dolce rot 
mo gousisd s gaivest ,00¢ ald bisq bat Jusbucted mhalo elds to ¢mueoos 
|  sbedsotbong ab dxempbu, bas. dotduev, esd. dobdu 
x02. Seee.. edt tedd Dbeined Titintaly, APNEA ROR: wee OF» BAe v9 
been ed of aaw Si daddy wo ydeonpet eli ts mtd o¢ boweviled aaw OYeN8d : 
~alsigq bas .Yueqorg e'dashaoteh sogu asxst alsixeo to Jaemyeq edt tol _ 
i a bois ,isetodal molisboumesss as yLotew eav.od gads .bemtelo. TiLt | 
ee ee .Widsli ton 
_ mi teiad eld af eiatog etsisqes LL ouoe eeaisy imebaeted).,. «( 
eisvewoll .bserever od bivode inemgbel dedd moidaetmon, etd to Jxoqgue 
beonivace sig bas \iletews bsosed te tosweds eid bemtmsxe svad ew 
epmeblve ely dads ou at Ji oli .hebid yivket.enew semeet ont. tedt 
bojaezorg Yitisi sew esseat edd Lie ,edosqzet Yaiau af galisifines wsw 
Jaseo ell ,iusbaotsh os Yieatevbs asost odd bomtuxofeb odw yyawt edt. ot 
sight. bas ,iliiatelg to toval st aeseet eddy. ciaiieni Satis task? sdf a0 





LTP CT CONT A 








3920 LAKE SHORE) DRI 
CORPORATION, 
APPHAL FROM MUNICIPAL 
Ve Coykt QF CHICAGO, 


WILLIAM F, POTTS, 





Appellant, 2 Q 0 I 
MR. PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 
Plaintiff had judgment by confession against defendant 
in the sum of $660 and attorney's fees, for rent alleged due 
under a written indenture of lease entered into between the 
parties, On petition of defendant this judgment was vacated 
and defendant had leave to appear and make his defense, When 
the cause was reached for trial, plaintiff filed an amended 
statement of claim, claiming rents for several additional months, 
The cause proceeded to trial, with leave given defendant to file 
his defense later. At the conclusion of the hearing the court, 
sitting without a jury, entered judgwent in favor of plaintiff and 
against defendant for $1,554, and this appeal by defendant followed, 
The written lease upon which the suit is predicated was 
entered into on July 15, 1937, and stipulated for a monthly rental 
of $222, The provision of the lease under which the controversy 
arises is: "TO HAVE AND TO HOLD THE SAME for and during the term 
comsencing on the First day of October A. D. 1937 and expiring on 
the Thirtieth (30) day of September A, D. 1939, inclusive, and from 
year to year thereafter, unless and until this lease shall be tere 
minated at the date last above mentioned, or at a like date in any 
subsequent year thereafter, by the giving by either party to the 
other of not less than sixty (60) days' notice in writing of such 
termination, which said notice shall be delivered in person or sent 
by registered mail, when to Lessor, at the place stipulated herein 
for the payment of rent, and, when to Lessee, at the address of 


the demised premises," 
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Leander J, Ibold was president of plaintiff corporation, 

He managed the property and had signed the lease in question on 
behalf of plaintiff, Defendant testified that he had suffered a 
decrease in his income after the first year which made it impossibie 
for him to continue the occupancy of the premises, and that in the 
fall of 1938 and the spring of 1939 he had numerous conversations 
with IBold, advising him that he would have to give up the premises 
and would, if possible, like to sublet the apartment for the balance 
of the term, which expired on September 30, 1939. He says that he 
asked Ibold to co-operate with him in finding a subtenant, that upon 
Ibold's suggestion he advertised the apartment, and sent prospective 
tenants to Ibold, who had promised to co-operate with him in pro= 
curing a subtenant, The effort was fruitless, however, and June 27, 
1939, which was more than sixty days prior to the expiration of the 
lease by its terms, defendant prepared a notice, addressed to plain= 
tiff, as follows: "You are hereby advised that my lease for 
apartment 13 South, in your building, expires on September 30, 1939, 
and that I do not wish to renew the lease upon its expiration," 
According to the undisputed testimony, defendant delivered this 
notice to R, E, Hanley, who was a director of plaintiff corporation, 
and Hanley testified that he delivered “it to Ibold directly." 
Although Ibold did not specifically deny having received this 

notice from Hanley, he did say that "I did not at any time more 

than sixty days prior to the expiration of this lease, receive 
notice in writing that this tenant was thereby terminating this 
lease," 

Plaintiff takes the position that since no written notice 
was served on it sixty days prior to September 30, 1939, and 
“delivered in person or sent by registered mail *** at the place 
stipulated herein for the payment of rent," the lease was auto- 
matically renewed for another year; that the provision for notice 


was neither waived. by plaintiff nor complied with by defendant, and 
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that the latter became liable for rent for the months subsequent 

to September, 1939, and prior to the renting of the property to a 

new tenant by plaintiff May 1, 1940. 

fhe law is well established, however, that provisions of 
this kind in a lease calling for notice are made for the benefit 
of the parties, and may be waived by conduct which thereafter con- 
stitutes an estoppel from insisting upon strict compliance with 
the terms of the condition, (Fuchs v,. Peterson, 232 I1l. App. 2873 
Citizen's Bank Bldg. v. L. & Eg Wertheimer, 126 Ark, 38, 189 S. W. 361; 
Traubman ¥, Sevestre (N. J. 1926) 133 Atl. 292; Sjmon Ginsberg Realty 
Cog Ve Grunstein (N.Y. 1936) 286 N. Y.S. 33.) 

It is clear from the record that on or about June 27, 1939, 
defendant sent the notice, heretofore set forth, to Ibold through 
Hanley, a director of the corporation. Ibold does not deny that 
Hanley delivered this notice to him, but merely says that within 
the provisions of the lease he did not receive notice in writing 
that defendant was “thereby terminating this lease," and the fair 
inferenee, im the absence of such a denial, is that defendant pre= 
pared and delivered the notice to Hanley and that Hanley delivered 
it to Ibold, 

Aside from this consideration, however, it is also clear from 
the evidenee that Ibold knew as early as the fall of 1938, or in the 
spring of 1939, that defendant had no intention of renewing the tenancy, 
Defendant's evidence relating to his conversations with Ibold abouy 
subletting the premises, and the efforts made to do so, are undis- 
puted, In fact, Ibeld admitted that defendant had told him as early 
as June, 1939, that he wished to terminate his lease and vacate the 
property, and that he assisted defendant in attempting to sublet the 
apartment for the balanee of the term. Notwithstarding this conduct 
on the part of Ibold, defendant addressed the written notice on June 
27, 1939, which Ibold presumably received and he must have known for 
more than sixty days prior to the expiration of the lease by its terms 
that defendant had no intention whatsoever of remaining in the apart= 
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Ibold, Hanley and defendant all held stock in the plain- 
tiff corporation, and Hanley was a director thereof, Defendant 
testifies that late in March or April, 1939, Ibold had asked him 
to attend a stockholders! meeting and assist in the election of 
certain directors, including Ibold, and he said that Ibold had 
suggested that if defendant would render this assistance he (Ibold) 
would extend every effort on his part to release defendant from his 
lease, Defendant attended the meeting and Ibold was elected a dire 
ector, There is also evidence to the effect that in June, 1939, 
Ibold called defendant on the telephone and personally offered to 
buy his stock for $400, and that on June 27, 1939, he sold his steck 
to Hanley, According to the evidence there was a contest on for con- 
trol of the corporation at that time, and defendant's counsel argue 
that defendant's refusal to sell his stock to Ibold constituted the 
motive for this proceeding. 

Counsel for the respective parties argue pro and con that 
no notice was necessary to terminate the leases; that a tenancy from 
year to year is not created by contract, but rather under a rule of 
law based upon the tenant's holding over after a lease for a definite 
term; and that since there was no holdover, defendant is not obli= 
gated to plaintiff, since according to his own testimony he never 
occupied the premises after August, 1939. In the view that we take, 
however, it is unnecessary to enter into a discussion of these 
questions, We are satisfied that the notice given by defendant was 
sufficient to comply with the provisions of the lease, and that 
Ibold's knowledge and conduct constituted a waiver of the strict 
terms of the lease with respect to notice and amounts to an estoppel 
against plaintiff from contending that the provisions of the lease 
with reference to notice were not fully complied with. 

We think the conclusions of the trial court and the judgment 
were contrary to the manifest weight of the evidence, and since the 


cause was tried without a jury it would serve no useful purpose to 
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remand the cause for retrial, Therefore, the judgment of the 
Municipal court is reversed and judgment is entered here fer 
defendant for costs. 

During the pendency of this cause, appellee moved to 
amend its statement of claim so as to include another month's 
rental. This motion was reserved for hearing and is now denied, 

JUDGMENT REVERSED AND JUDGMENT HERE 


FOR DEFENDANT AND AGAINST PLAINTIFF 
FOR COSTS, 


Seanlan and Sullivan, JJ., concur, 
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MR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 

A judgment by confession for $5,127.75 was entered against 
Walter A. Stattman and Mary A, Statiman, defendants, on a promissory 
note for $4,805, The amount of the judgment included $322.75 for 
attorney's fees, Defendants filed a motion to vacate the judgment, 
in which they alleged that there was no such corporation as Carroll 
Graham Glass Company authorized to do business in Illinois, and 
that there was no consideration for the note, An order was entered 
opening the judgment and granting defendants leave to appear and 
make defense, the judgment to stand as security. The cause was tried 
by the court without a jury and a judgment was entered confirming 
the judgment by confession, Defendants appeal from that judgment. 
Although plaintiff, by its counsel, filed an appearance in this 
court and made objections to certain motions made by defendants, 
it has failed to file a brief in defense of the judgment entered 
by the Municipal ceurt, 

Defendants contend, inter alia, that "the trial court 
erred in not finding that there was a lack of consideration as 
regards the note upon which the action is predicated," The 
principal defendant, Walter A, Stattman, was ill at the time of 
the trial and unable to testify, but after a careful examination 
of the evidence, including the exhibits in the cause, we are satis~ 
fied that the manifest weight of the evidence sustains the contention 
ef defendants that there was no consideration for the note, The 


evidence shows that Stattman was paid money by Carroll Graham Glass 
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Company, William P, Carroll and Gerald Graham in connection with 
the development by Stattman of half a dozen patents that the Glass 
Company, Carroll and Graham owned, but an examination of certain 
accounts introduced in evidence shows that any moneys or checks 
that were given to Stattman were "for traveling expenses and salary 
for Stattman and salary for mechanics, and raw material, material 
for development of patents, The salary was for development of 
patents," The accounts and certain other evidenee rebut the 
theory that Stattman was to be personally liable to plaintiff for 
the moneys given him by the Glass Company, Carroll and Graham, 
While Carroll at one time in his testimony stated that the note 
was given to cover money advanced to Stattman by the Glass Company, 
Graham and himself, nevertheless, it appears from the testimony 

of Carroll and Graham that both concede that any moneys "“advaneed" 
to Stattman were given him for the purpose of the development of 
the patents. At one point in his testimony Carroll stated that 

he had checks that would evidence that he, as an officer of the 
Carroll Graham Glass Company, “advanced moneys" to Stattman from 
time to time which Stattman never paid back, and that the note 

was given to cover these “advancements,” But counsel for plaintiff 
refused to offer the checks in evidence or to show them to counsel 
for defendants, and the trial court ruled that counsel for defend= 
ants was not entitled to look at the checks as plaintiff had not 
offered them in evidence, Upon cross—examination of Carroll the 
witness stated, "Money was advaneed by us to Stattman for various 
developments of those enterprises, those caps, and part of it for 
payment of patents. Q. When you say ‘we' advanced money, who do 
you mean by ‘'we'; yourself and Mr, Graham? A, Yes." 

In view of the entire evidence in the cause, it would be 
highly inequitable to allow the instant judgment to stand, and we 
are of the opinion that justice will be best served by a retrial of 
the cause. Upon a new trial defendant Stattman will have an oppor- 
tunity to testify. 
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The judgment of the Municipal court of Chicago is reversed, 
and the cause is remanded for a new trial, This ruling obviates 
the necessity of our passing upon a motion made by defendants the 
decision of which was reserved to the final hearing, 


JUDGMENT REVERSED, AND CAUSE 
REMANDED FOR A NEW TRIaL. 


Friend, P, J,, and Sullivan, J., concur, 
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MR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 
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This appeal, together with three other appeals, Gen. 
Nos. 41419, 41420 and 41480, were consolidated for hearing in 


this court with the appeal in People ex rel. stelle Klee, etc., 
et al. v. Edward J. Kell Mayor of the City of Chicago, et al. 





Gen. Neo. 41417, in which we have this dste filed an opinion, 
Our decision in that case is controlling as to the questions 
presented here and for the reasons stated in the opinion in 

the Klee ease the Judgment order of the Circuit court of Cook 
county in the instant case entered on May 10, 1940, is reversed, 


JUDGMENT ORDER ENTERED ON 
MAY 10, 1940, REVERSED, 


Friend, P. J., and Sullivan, J., coneur. 
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MR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 
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Appelianta, 


This appeal, together with three other appeals, Gen. 
Nos. 41418, 41420 and 41480, were consolidated for hearing in 


this court with the appeal in People ex rel. Ustelle Klee, etc., 
et al. v. Edward J. Kelly, Mayor of the City of Chicago, et al. 





Gen. No. 41417, in which we have this date filed an opinion. 
Our decision in thst case is controlling as to the questions 
presented here and for the reasons stated in the opinion in 

the Klee ease the judgment order of the Circuit court of Cook 
county in the instant case entered on May 10, 1940, is reversed. 


JUDGMENT ORDER ENTERED ON 
MAY 10, 1940, REVERSED. 


Friend,P. J., and Sullivan, J., concur. 
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MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


EDWARD J. KELAY, Mayorfof the 


This appeal, together with three other appeals, Gen. 
Nos. 41418, 41419 and 41480, were consolidated for hearing in 
this court with the appeal in People ex rel. Estelle Klee, etc. 





et al. v. Hdward J. Kell Mayor of the City of Chiceaco, et al. 





Gen, No, 41417, in which we have this date filed an opinion. 
Our decision in that ease is controlling as to the questions 
presented here and for the reasons stated in the opinion in the 


Klee case the judgment order of the Circuit court of Cook county 





in the instant case entered on May 10, 1940, is reversed. 


JUDGMENT ORDER ENTERED ON 
MAY 10, 1940, REVERSED, 


Friend, P, J., and Sullivan, J., coneur. 








i STarTa Ger yo aatONT 
» go StOtAvaall tow xe 







TIVOSIO. MONT 
.YTHUOS — 


ataaLiogus ; 
«THUOD SHT GO MOTMIGO GIT CANEVETEC MAQMADE HOTTAUL .AM 

fed ,elseqqe tedte osadt dtiw teritegot ,ieecgs eit? 

at antvesd tot Dbetebifoanoo stew .OSaLS Sae CLAS ,GEALD .eot 






st nt faecarm odd ste tives ald? 


moinico as bellt eteh atdt evad ow dottiw mt rane otf ale 
anettseup edv o¢ as gritfertnes si ces tedd ai aoteteeb tm 

eit mt motmtgo est m2 betete anemser oft tot bre ored betierete 
ytores Sood te tisoe tiuer£d erld to wehto tnomgbel ed? eoee. eo tl 
.beatevet af Ober (Or eam no betedne easo tnatemt exit amt 


WO GSAZINE ASGAC THEMDCUL 
sGHEREVGA ,OBOL ,OL LAM 


worse ,.b .mevifine fos ,.l .f ,baetet 


41480 





MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 
This appeal, together with three other appeals, Gen. 


Nos. 41418, 41419 and 41420, were consolidated for hearing in 


this court with the appeal in People ex rel. Estelle Klee, etc., 
et al. v. Edward J. Kelly, Mayor of the City of Chicago, et al. 





Gen. No. 41417, in which we have this date filed an opinion. 

Our decision in that case is controlling as to the questions 
presented here and for the reasons stated in the opinion in the 
Klee case the judgment order of the Cireuit court of Cook county 
in the instant case entered June 12, 1940, is reversed, 


JUDGMENT ORDER ENTERED ON 
JUNE 12, 1940, REVERSED. 


Friend, P. J., and Sullivan, J., concur. 
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EARL BISSETT, 
Appellant. 


MR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 





On May 21, 1940, Julia Bissett, plaintiff, obtained a 
decree of divorce against Harl Bissett, defendant. The decree 
ordered defendant to convey to plaintiff his interest in the 
home in which they lived, the title to which stood of record in 
the names of plaintiff and defendant as joint tenants, and further 
ordered defendant to turn over and deliver to plaintiff title to 
a certain Plymouth coupe automobile, Defendant, on May 28, 1940, 
filed a notice of appeal to the Supreme court of Illinois from 
that part of the decree that relates to the real estate and the 
automobile, On May 29, 1940, defendant's appeal bond, in the 
sum of $1,000, was approved and filed, the approval order "direct 
ing that the notice of appeal shall operate as a supersedeas," 
Defendant perfected his appeal to the Supreme court. Upon June 28, 
1940, plaintiff filed a petition setting up, inter alia, that 
defendant, since the entry of the decree of divorce, has occupied 
the home and has refused to pay her rent for the same; that the 
approximate rental value of the property is $65 per month, and 
the petitioner prayed that an order be entered against defendant 
to pay her the sum of $65 each and every month for rent for the 
premises, Upon July 1, 1940, the trial court entered an order that 
defendant pay plaintiff "as and for rental for the premises occupied 
by defendant, the sum of $65 per month, during the pendency of the 
appeal of said defendant, beginning May 21, 1940, in order to pay the 
$241 semi-annual interest now due on the mortgage covering 2818 North 


Long Avenue to prevent a foreclosure suit, * * * And it is further 





pOdLA. 














4 \ ie 
\ ,Tigeetd aTIvt 
a epolleqgA 
TAUOE OATD MOAT TARGS 
& ; aV 
' RTO "p aa qTN@ere IMAM 
LET “AVL © a . stastleqgs 


eTSUOD HHL TO WOLMIIO AMT CUAAVIIAC AATMAQG HOITAUG . AM 
8 bemtatdo .tiivgatsiq ,ddeeeld siinut ,ObeL .IS ysl a0 





est ak tesustal eid Itidnislqg ot yovmes ot dasbaeteb beiebse 
ni bidest to boosa dotdw od olsid oft .hovitl yond doliw nt omod 








| tedjint bus ,etmsnes tntot es Jasbasteb bas tiidnisiq to gemsn edd. : 
} ot oltit ttttmtefq of teviisb buns tevo nips ot Jasbueteh bsrebse 





| ,OheL .9S yYsM no ,tusbreoted ,elidomotus equoo dinomyl? ntati99 # 


mort elomt{{[I to dios emeique edt ot I[seqqe to eotvon s beLft — . 
| edd bas etates [sex oft oF dee eter tadt estosh eft to tusq tart 
i eid mt ,buod Ieoqqs a'insbacted ,CeL ,OS ys m0 ,oLlidomotus 
| -to9itb" sebto [svorqge ent ,beLit bas bevoiggs 2asw .000,1%¢ to Me . 
\ " ,2sobsetegue 2 es statego Ifsde Lseqqs to sotton eft tadd gat | 
| .8S sant noqgU .Jqwmoo smerqua edt of Lseqqs ais betostieq tasbusted 
tedd ,sife t9dnt .qu satitee moitiveq s belit Titdatsiq ,oeL 

| betquooo esd ,oo10vid to sexesbh edd to yusne odd conta ,jusbasteb 

| edt tsdt yomse oft rot taser red ysq oF Heawtor asd bas emo ot 
| bas ,iidnom toq CO@ et yrogotg oft to exisv Isinet stsmtxorqqs 

jasbusteb tentsgs beretme od tebte ms tsdt boysiq iwsmelsiveq odt 
eit tot gaes1 tot diaem yieve bas doss Woe to mve ont t9Md yYsq oF 
tact tob10e as beretme tawoo Iatis oft ,OhOL .[ yLul soqU ,seetmorg 


beiquoso esetaeig oft tot Isinor 103 bas as" Tiitnieliq ysq Jasbrneteb 





ets to Yanebaeq oft gntisb ,dtmom t9q ob to owe ont ,jnsbaoteh yd 7 
j : : 
| edt ysq of tebto mk ,OACL .IS ysl gatantged ,jnsbuoteb bisa to Iseqqs 

‘trol! 8£L8S gntrevoo egsgtiom edt mo exb won seowstat Lawnna—imee [Ace 
| sondint ef di boA * * *® sive etweoloet0l s dmevetq of emmevA grol 
\q 





sereebh eff .dasbaeteb .tiseel® Lush teantegs eovevib to estosb,. ~ 


Dee 


ordered that said Earl Bissett pay to said Julia Bissett $250, 
as and for her expenses during the appeal presented by said Barl 
Bissett." The instant appeal is from that order, At the time of 
the entry of the order the appeal to the Supreme court was pending. 
Defendant contends that "the appeal to the Supreme Court having 
been perfected, and a supersedeas having been entered therein, the 
Cireuit Court had no jurisdiction or power to enforce the decree 
by ordering defendant to pay rent for the premises, the title of 
which is involved in said appeal." There is undoubtedly force in 
the contention, but in our view of this appeal we need not pass upon 
this contention. On February 14, 1941, the Supreme court filed an 
opinion in the case involving the appeal of defendant (Julia Bissett, 
Appellee, v,. Earl Bissett, Appellant, case No, 25383). The opinion 
is as follows: 

"Mr, Chief Justice Gunn delivered the opinion of the Court: 

“Appellee, Julia Bissett, obtained a decree of divorce in 
the circuit court of Cook county against appellant, Earl Bissett, 
upon the ground of cruelty. At the time the divorce was granted 
title to the home in which they lived stood of record in the name of 
both parties as joint tenants. Prior to the granting of the divorce 
appellant had turned over an automobile to appellee. In lieu of 
alimony, the court decreed that the interest of appellant in the 
real estate and the automobile should be conveyed to appellee, 
Appellant appeals from this portion of the decree, and since this 
involves a freehold the appeal properly comes directly to this court, 

“Appellant claims that, under the facts in this case, appellee 
had no special equities that entitled her to the conveyance of the 
husband's interest in the real estate, and claims, also, that the 
facts disclose he should be reinvested with the portion of the 
title standing in the name of appellee, While the decree awarding 
the divorce is not appealed from, the facts shown upon that issue 


have a bearing upon the equities of the parties to this appeal. 
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"The evidence shows the parties were married on September 
28, 1939. ‘Three days prior to the marriage appellant purchased 
a house and lot from the mother of appellee for the sum of $4,250, 
all of which money was furnished by the appellant, A deed was made 
and executed by appellee's mother on September 26, 1939, conveying 
the property to appellee and appellant as joint tenants, A short 
time after the marriage the parties moved into this property as 
their home, The mother and a brother of appellee also made it 
their home, and shortly before the suit for divorce was started 
another relative was preparing to move into the house, The evidence 
on behalf of appellee tends to show the appellant had been guilty of 
extreme and repeated cruelty. On cross-examination, appellant 
attempted to show misconduct upon the part of the wife as tending 
to refute her claim she had been a true and faithful wife, but this 
he was not permitted to do, His own testimony, corroborated to a 
certain extent by disinterested witnesses, showed appellee was in the 
habit of getting intoxicated and remaining away from home all night, 
Appellee did not refute all these charges, but the court found that 
appellee was entitled to a decree of divorce upon the ground above 
mentioned, 

“After the announcement a decree of divorce would be awarded, 
a hearing was had with respect to the question of alimony. On this 
question it developed that the purchase price had been delivered to 
the mother and a deed was prepared making appellant and appellee joint 
tenants. Appellant denied he gave instructions to this effect. 
Appellee and her mother testified to the contrary, but they also 
testified to details of the execution of the deed which are not 
corroborated either by the person who they claimed made the deed or 
the notary who took the acknowledgment. Appellee claims that the 
conveyance in part to her was a gift. The divorce proceedings 
were started about three months after the marriage, A short time 
before the divorce, appellee left appellant and as an inducement 


for her to resume martial relations he turned over to her a Plymouth 
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automobile, but appellee refused to live with him or to return the 
ear. The evidence shows that appellant was possessed of considerable 
property and money and earnings sufficient to pay reasonable alimony. 

"In awarding the husband's part of the real estate and the 
automobile to appellee the court found the husband had made a gift 
of the part interest to his wife, and that in order to avoid parti- 
tion proceedings and other things which might be done to destroy the 
value of the undivided interest, that she should have all of the real 
estate in lieu of alimony of any kind. 

"The question presented in this case is whether, under section 
17 of the Divorce act, (I11. Rev. Stat. 1939, chap. 40, par. 18,) the 
court had the power to order this conveyance, and whether, under the 
facts in the case, he should not have reinvested the title standing in 
the name of appellee, together with the automobile, in appellant and 
made provision for alimony, if it was found that appellee was entitled 
thereto, Section 17 of the Divorce act, supra, provides: ‘Whenever 
a divorce is granted, if it shall appear to the court that either 
party holds the title to property equitably belonging to the other, 
the court may compel conveyance thereof to be made to the party 
entitled to the same, upon such terms as it shall deem equitable.' 

"The general rule in this State is that in a divoree proceed- 
ing the court will not transfer to the wife, who has prevailed in the 
suit, the fee simple title to real estate of which the husband is 
seized, unless the wife shows special equities which would justify 
it. (Byerly v. Byerly, 363 Ill. 517.) Where the wife makes no con- 
tribution to the acquiring of real estate a conveyance to her upon a 
divoree is not justified, except only in cases of special equity. 
(Lipe v. Lipe, 327 Ill. 39.) The usual and proper practice, unless 
special circumstances justify a different course, is to give the wife 
an allowanee, under the control of the court, and not vest the fee of 
real estate in her, A claim that arises from the marriage relation, 


alone, is not sufficient. (Meighen v, Meighen, 307 Ill. 306.) Where 
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special equities are claimed, justifying the conveyance of the hus= 
band's property to the wife, the special circumstances must be 
alleged in the complaint and established by proof. (Geisler vy 
Geisler, 336 Ill. 410; Lewis v, Lewis, 316 id. 447.) where there 
has been contribution made by the wife, or a gift or voluntary con- 
veyance made to her by the husband, the rule is stated as follows: 
‘If the wife or husband has preperty in his own name, acquired solely 
by him and in his own right and to which the other has not in any way 
eontributed, then it is the right of that party to remain vested with 
such title, If there is property held by one of them which has been 
accumulated by the joint efforts of the two or by the funds of both, 
then such property should be divided according to such equity as 
exists between them, If either party has, by gift, been invested 
with property acquired entirely by the one making the gift, then the 
court may properly revest the title in the party making the gift, 
without regard to the question of the gift being voluntary or other= 
wise, or make an equitable division between them.! (Gilbert v, 
Gilbert, 305 Ill. 216, 222.) The rule in that case is approved in 
Termaat v. Termaat, 357 Ill. 472. 

“Appellant bought and paid for the property in cash before 
he received a deed, It was purchased from the mother of appellee, 
The mother and appellee claim that they were directed to have the 
deed prepared with Earl Bissett and appellee grantees as joint 
tenants, and that appellant accompanied them to a scrivenor to pre= 
pare a deed, Appellant denies this, and LaSalle J, Dellichael, the 
man who appellee claims prepared the deed, denies he had anything 
to do with it. Likewise the notary who acknowledged the deed contra— 
diets certain testimony of appellee, and says the deed was brought 
to her for acknowledgment by appellee instead of her mother, Without 
any specific directions given by appellant the deed of conveyance 
should have been made to Earl Bissett, as he furnished all of the 
consideration, Appellee did not contribute anything to the purchase 


of the property, and, so far as the evidence shows, no property of 
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hers was used during the continuance of the marriage relation, 

“ihe relationship lasted about three months, during most 
of which time two or more of the relatives of the wife were living 
in the home, The evidence shows appellant had considerable money 
on hand and other property, and has enjoyed a good income, Under 
such a showing, no necessity existed for the court to refuse to 
fix alimony, and no special equities requiring the conveyance of 
the husband's property to the wife, The complaint does not allege 
any special equities and none were shown, and the reason given by 
the court for ordering the conveyance was that it was done to avoid 
partition proceedings which might destroy the value of the one-half 
interest claimed to have been made as a gift to Mrs, Bissett. If 
this was a ground for ordering a transfer of title it would apply 
with equal force as a reason for a retransfer from the wife to the 
husband, 

"Whether the joint interest standing of record in the name 
of appellee was procured in disregard of the directions of the 
appellant or was made as a gift, as claimed by appellee, is immater- 
ial, as it is clear it would not have been made except for the cone 
templated marriage, and the husband still remains the equitable 
owner of the property in case of a dissolution of the marriage. 
Gilbert v, Gilbert, supra; Termaat v. Termaat, supra. 

"The evidence shows without dispute that after the appellee 
had separated from appellant, as an inducement for her to return and 
resume marital relations, appellant turned over to her a Plymouth 
automobile, which she retained without ever going back to the home, 
It is urged that the rule applying to transfers of real estate does 
not apply to personal property. The statute does not make this 
distinction, and in Litwin v. Litwin, 375 ill. 90, under similar 
circumstances, the court ordered the return to the husband of 
personal property, 

“Under the facts in this case it was error for the court 


to order a transfer of the one-half interest of the husband to the 
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a; 
wife, and error for the court to refuse to cause to be reconveyed 

to the husband the interest conveyed to the wife immediately before 
the marriage, and in not requiring the return of the Plymouth auto— 
mobile turned over to her as an inducement to resume marital relations 

"The deeree of the circuit court of Cook county is reversed 
in the foregoing respects and the cause is remanded, with directions 
to proceed in a manner not inconsistent with the view expressed here— 
in, and to consider and determine the amount of alimony, if any, to 
be awarded to appellee, 

“Reversed and remanded, with directions," 

In view of the foregoing opinion, that part of the instant 
order that ordered defendant to pay rent for the premises must be 
reversed, The order was based upon the theory that plaintiff under 
the decree entered by the Circuit court was the owner of the 
property, To sustain the rental order entered by the trial court 
would compel defendant to pay rent to plaintiff for living in his 
own property, after the Supreme court has held that "it was error 
for the court to order a transfer of the one-half interest of the 
husband to the wife, and error for the court to refuse to cause to 
be reconveyed to the husband the interest conveyed to the wife 
immediately before the marriage." 

Defendant further contends that the trial court erred in 
ordering him to pay to plaintiff $250 as an allowance to defend 
defendant's appeal to the Supreme court, In this connection it 
will be noted that the said appeal affected only that part of the 
decree that awarded certain property to plaintiff. At the time of 
the entry of the order of July l, 1940, the parties were no Longer 
husband and wife, and the appeal to the Supreme court did not involve 
alimony or the custody of children, We find nothing in the statute 
that would justify the trial court in ordering defendant to pay 
plaintiff's expenses for defending the Supreme court appeal, nor 
has plaintiff cited any case that would support such an order, 

The order of the Circuit court of Cook county of July a 
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1940, wherein it orders defendant to pay rent for the premises in 
question, and further orders defendant to pay plaintiff $250 "as 
and for her expenses during the appeal presented by said Earl 
Bissett," is reversed, 

THAT PART OF THE ORDER DATED JULY 1, 1940, 


AS TO PAYMENT OF RENT AND PAYMENT TO PLAIN- 
TIFF OF $250, REVERSED, 


Friend, P. J,, and Sullivan, J., coneur, 
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the ASHLAND L i 
1 CLFROM CIRCULT 
j } Pf) dunt, cook. COUNTY. 
NICK THANOS, near” 3 
i Appellee, 3 09 QT i. ie iL 


MR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 

Plaintiff sued to recover damages claimed to have been 
sustained by him by reason of defendant's breach of a written 
contract. After a trial by the court without a jury the issues 
were found in favor of defendant and judgment was entered upen 
the findingy Plaintiff appeals, 

Defendant was the owner of a vacant piece of real estate 
located at the southeast corner of Central and Montrose avenues, 
Chicage, He desired to erect a building on the premises and on 
April 9, 1938, entered inte the following contract with plaintiff: 

"The Undersigned called the Owners, hereby request 
Ashland Lumber Company called the Contractor, to furnish all labor 
and material necessary to construct a Four (4) Store Building on 
the premises located at Southeast corner of Central & liontrose Avenue 
City Chicago State Illinois, and further described below*, ina 
neat and workmanlike manner, and according to proposed bid and water 
color rendering which are hereby a part of this agreement, and allow- 
ance of Two Thousand Dollars is figured in total amount for arrearage 
in taxes, which are to be paid by the contractor out of the proceeds 
of the loan, 

"That in no event shall there be any more charges for archi- 
tects or any commissions for loan, and the said contractor shall keep 
the said property fves/ from any liens by reason of this contract. 

"Owners agree to obtain and pay for all building and other 
permits necessary. 


“Owners agree to pay for the above work, complete as speci- 
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mfDiee 
fied the sum of Eighteen Thousand Five Hundred Dollars, as follows: 
Fifty Dollars on Date of this Contract 

"The balance of the contract price to be paid to the con— 
tractor in a manner required by the mortgage firm, subject, however, 
to obtaining loan and leases, In the event that the loan or leases 
are not obtained as herein provided, then this contract shall be 
cancelled and returned to the owner and the said contractor shall 
retain the said $50 in full satisfaction of his claim for services 
rendered in connection with this contracty . but the plans and 
specifications in that event be turned over to the owner herein to 
be used by him if so desired, 

“Date April 9th, 1938 


[signed] "Nick Thanos (Seal) 
"1456 Foster 


"Salesman Wu. D, MacKenzie 


"Aecepted for Ashland Lumber Company 
“By Morris Axelrood Officer of Firm 


"I (we) hereby consent to above improvement 
"Nick Thanos" 


Defendant paid $50 to plaintiff at the time of the execution 
of the contract, which sum has been retained by plaintiff. Plaintiff 
eoncedes that he did not perform the contract, but claims that 
defendant breached the contract while plaintiff was "using due and 
diligent effort to perform the conditions provided for in the con- 
tract." On July 8, 1938, defendant, through his attorney, sent the 
following letter to plaintiff: 

“Ashland Lumber Company 
"1800 N, Ashland Avenue 
"Chicago, Illineis 
"Gentlemens 

"I have been informed by Mr. Nick Thanos, the owner of the 
property located at the South Hast corner of Montrose and Central 
Aves., Chicago, Illinois, that you have failed to precure the loan 
for the erection of the building on the property herein mentioned, 


and under the provisions of the contract entered into between your 








= 





s~ 


sewollot? es ,ataliod borbss svi basevoll aestugii to ome eft belt 
dostdiod etdt to eds mo exsilot ysita 

~=sep sit ot bksg sd ot sotiq téaxériod sit to ssiated en” 
etsvewon ,soeidue ,m7it sgsgttom end yd petinpss toitisa s at cetenat 
esesol to sisoft anit Seid dmeve ert al .agessi Dus asol yatintstdo of 

ed Iisde tosiiaocs ektld nest tase tii nieved as bemtstdo ton-sis 

Liste tojostimes bse old ‘Sos tomo edd of benudet bua ho Ligonso 
aesivriee Tet miso ets to nehitnenede we [imt sk ORG bisa ed aisies 
bos esslq ond dad .gtostdmos elid adtw aot}osessoo ol betebnet 
ot mtozerl temwe sis of reve beaisd sd dmeve caddy af, enobiastitoege 
beiiesh oe TE mid yd boa od 

SECk ite Liaga egsd" 


(fe98) eonsdT Hoi" [bengte] 
<eteom Gea 


 g¥steHos .¢ 5a astiaefsa" 


Yhiaqsed r8dmel Praldei rot sok ye" 
malt to tesitiO Heowloxa ef 


isomevozTqisL evods ot smeenes yYdoted (ew). m™ 
“gonad? dot" 


soktwooxe ont to omtt off ts Ttidntsiq ot CR Stag Jnsbreted — . 
Vitdaisht .Yittatelq yd berisvot meed aa ave iistdw .sostimes edt to 
gedt emtslo dud .Jostinos edd mrotreg ton BLb of Sedd eobsonoo 
bas ebb guizs” eaw Ti ttnisly sfiiw Jortiaoo ont bordosetd tnshasteb 
poo sdv ot sot bebtvor enoi¢tbacs edd miotieq oF FrotTts tasgt[th 
ord txoe ,yortovts etd dywowdid tnebreted oer 6 yet nd "toed 
rtisntaly oF tesseL athena 


elont{IT ,ogsobio* 
' gnome liaen" 


ety Yo temro eft .2onenT Holt .w yd bemrott soed ‘svar I" 
Istsne0 bus ezoiwmol to ceatoo desi diu08 sxid ds Botavol VWastong ; 
msol ont siveot of beltstt oval soy fett ,etomti fT ‘eogsonsto <20vk, 
Wonoline aloved yueqond edd no gatbLud eal) Ye Hostoexs ‘erft 02 


 qyey aeewted otnt berets sosttia09 oni 16 aso si 








-3- 

company and my client on April 9th, 1938, you are to return to him 
the plans and specifications, blue prints and pictures and the con- 
tract to be held null and void and of no effect whatsoever, 

"At your convenience, have the plans, specifications, and 
pictures ready and my client will call to pick them up when you 
notify him, 

"Very truly yours, 
"Ne P,. Conglis" 

On August 10, 1938, defendant entered into a contract with 
the E, E, Hattam Construction Company for the construction of a 
building similar to the one mentioned in the contract between plain=— 
tiff and defendant. Plaintiff contends that defendant was not 
warranted in cancelling the contract, and that he is entitled to 
reoover damages from defendant. Defendant contends that under the 
contract plaintiff was te construct a building only on condition 
that he obtained a building construction loan of $18,500; that the 
balanee of the contract price($18,450) was to be paid defendant 
in a manner required by the mortgage firm, “subject, however, to 
obtaining loan and leases3" that plaintiff maintained a financing 
department, in charge of Arnold A, Rosen, a lawyer, for the purpose 
of financing building contracts made by plaintiff; that after the 
contract was made, plaintiff, through Rosen and another employee, 
attempted to make the building construction loan and submitted 
plans, specifications and water colors, prepared by plaintiff and 
approved by defendant, to various mortgage houses in Chicago, but 
all of them refused to make the loan; that about May 10, 1938, 
defendant sugcested to plaintiff that a loan might be obtained from 
Irvin Jacobs & Company; that an application to that firm was made 
and negotiations in reference to the loan were carried on for a 
period of about six weeks, but the loan was refused, Defendant 
testified that thereafter, on several occasions, plaintiff informed 
him that it was impossible for him to make the required loan; that 
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about June 15 or 20, 1938, defendant called at plaintiff's office 

and Rosen expressed his regrets that the loan was not secured, and 
teld him that the plens were at the office of Irvin Jacobs & Company 
and defendant could call for them there. That Company, after con- 
tacting plaintiff's office, turned the plans over to defendant, 
Plaintiff's evidenee tended to prove that he had submitted the loan 
to a number of prominent firms in Chicago but failed to secure the 
loan from said firms; that plaintiff, at the request ef defendant, 
contacted the firm of Irvin Jacobs & Company in an effort to secure 
the loan. Rosen, a witness for plaintiff, stated that in the matter 
of loans of the character of the one in question it was not uncommon 
for the applicant to be compelled te submit applications for the loan 
to as many as "twenty different loaning agencies;" that about July 6, 
1938, defendant told him that he had arranged for the financing of 
the construction of the building; that he was to get between $6,000 
and $8,000 cash from the sale of a building he ownedy that plaintiff 
was to get started on the building end that there would be no diffie 
culty in getting the balance of the money needed by way of a morte 
gage. This testimony of Rosen as to the said conversation was more or 
less corroborated by two other witnesses who testified for plaintiff, 
Defendant denied in toto the testimony as to the alleged conversation 
with Resen, Plaintiff made no answer to defendant's letter of July 8, 
1938, and, so far as we can find from the record, made no protest to 
defendant in respect to the cancellation of the contract, Hattam 
Construction Company started the construction of the building about 
Labor Day, 1938. 

Plaintiff contends that the contract was drawn by defendant's 
attorney, that there is an ambiguity in it as to which party should 
obtain the building loan, and that the law is that defendant, under 
the circumstances, was obliged to procure the loan, Defendant's 
answer to this contention is that the parties to the instant contract 
by their conduct placed a construction upon the provision in question, 


that the said construction was a reasonable one and such construction 
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will be adopted by the court, This last principle of law is well 
established and requires no citations to support it. In the instant 
ease the trial court evidently believed that the evidenee showed that 
plaintiff assumed the burden of obtaining the loan, and after a careful 
study of the record we are of the opinion that the trial court was 
justified in so finding. 

Plaintiff testified that he had a financing department which 
attended to the financing of deals that might come in; that Arnold A, 
Rosen, a lawyer, was at the head of this department, During the exami- 
nation of plaintiff the following occurred: "Q. Now, from April 9, 
1938, to and including July 8, 1938, did you obtain a loan for Mr, Thanos 
for the proposed building which was te be erected by you for him? A, 
As I told you before, Mr, Rosen was in charge of obtaining the loan 
and waking all the arrangements for the financial end of it," Rosen, 

a witness for plaintiff, testified that he was employed by plaintiff 
"as attorney and head of the Finance Department. My duties, in connec~ 
tion with the financing department was to attempt to get financing on 
our various contracts that came in, I1 had a series of men under me, 
who would go out under my direction to see various banks and financing 
institutions, I was familiar with the Nick Thanos deal, I had occasion 
to contact various banks or loan, or mortgage houses, fer the purpose 
of attempting to secure financing on this property." The witness 
further testified that he could not remember the names of all of the 
mortgage houses that he applied to in connection with the attempt te 
secure the loans that he did not attempt to finanee the matter through 
banks, but only through mortgage houses, 

Plaintiff argues that defendant did not give him a reasonable 
time to secure the loan and that he acted arbitrarily and unreasonably 
in cancelling the contract at the time that he did. We think that 
the trial court would be justified in finding that defendant did not 
act unreasonably and arbitrarily, as plaintiff contends, About May 10, 
1938, after plaintiff had made a number of unsuccessful efforts te 
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secure the loan, defendant suggested to plaintiff that a loan might 
be obtained through Irvin Jacobs & Company, and for about six weeks 
thereafter plaintiff endeavored to secure a loan through that firm, 
put the loan was finally refused, This was the last company that 
plaintiff contacted in an effort to secure the loan. It is admitted 
that defendant aided plaintiff in his negotiations with the Jacobs 
Company. Furthermore, the trial court evidently believed the testi= 
mony of defencant to the effect that about June 15 or June 20, 1938, 
Rosen expressed his regrets that plaintiff had been unable *o secure 
the loan and told defendant that he might call at the office of Irvin 
Jacobs & Company and obtain the plans. Robert E. Jordon, who was 
connected with Irvin Jacobs & Company in 1933, but who was an employee 
of the Cadillac Motor Car Division at the time of the trial, testified 
that before the plans were turned over to defendant, Blackstone (an 
assistant of Rosen) told him to let defendant have the plans, The 
trial court was justified, in our judgment, in finding that plaintiff 
abandoned the contract, It must be remembered in this connection 
that although plaintiff had a lawyer at the head of his financing de= 
partment, no answer was made to the letter of July 8, 1938, nor was 
there, so far as the record shows, any protest or objection made to 
the cancellation of the contract. There is nothing in the record to 
indicate that plaintiff made any effort to contact defendant after 
he received the said letter, After a painstaking examination of 
the record we are satisfied that we would not be justified in holding 
that the finding and judgment of the trial court are against the 
manifest weight of the evidence. 

The judgment of the Circuit court of Cook county is affirmed, 

JUDGMENT AFFIRMEDs 

Friend, P, Je, and Sullivan, J», concurs 
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Appellant, ) 
MR, JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 

This case was consolidated for hearing in this court with 
case No, 40476. Complaint was filed herein for partition of cer- 
tain real estate situated in the city of Chicago, which constituted 
the corpus of a trust created by the will of John A. Packard, of 
which trust one of the defendants, Continental Illinois National 
Bank and Trust Company, was the trustee, The trust expired on 
August 17, 1936, the date of distribution fixed in and by the 
Packard will and this suit was filed on the following day. One of 
the defendants, Vera De Sambad (hereinafter for convenience referred 
to as the defendant), appellant herein, was served by publication 
and defaulted, The decree of partition was entered November 25, 
1936, upon the report and recommendation of the master in chancery, 
which deeree adjudged that defendant had no interest in the property 
and an order of proposed distribution of the proceeds of the sale 
of the property to persons other than defendant was thereafter 
entered on May 18, 1937, on a subsequent report of the master, On 
May 27, 1937, by leave of court, defendant filed a petition alleging 
her interest im the subject matter and praying that the deeree of 
partition be vacated, that she be permitted to be heard and share in 
the proceeds of the sale of the real estate and for general relief, 
On August 20, 1937, by leave of court, defendant filed certain 
"amendments" to the petition to vacate theretofore filed by her 











Bron 
nuuooera % SDANTHOM WL1Ae : 
ei 109 8 veer 


e 

=H 
©] 
Ie 


a 












CIUOHTO Maa Tagaza\, Ce 
; cn i 4 Bo 2. TAU. ‘ 
/YTHUOO AQOY, ,T2YOD ODACTHO "FO YUAGHOD 
7 4S a ue ; bas. gta tee 
5 ‘aa. " 
j oa ¥ ) 
Bec 2) » re A 
3 & | #% b sa 
GG. Le 0 TAMAS BC AMV 
staal Legga 


wliJOS HHT TO. ROTMIGO SRT GEABVIdGHG. WAVIGWUE SOrleut A 

tiw diwoo atdd mi geitsed rot bedshtloames egw caso elAT 
~130 to mottivisq 10% ateted beLit ese dukeliqaod -OF0n olf 9280 
besdutiiemos totiy ,ogsoidd te ytio odd mi botandte etateo Laoyt atat 
to ,btexoed .A mdot to ifiw ent yd betsete Janat s to akiq too ont? 
fsmofiell eloniilt laduenitnod .ginabasteb ext to eno. samt dotsiw 
no berigxe Jeni edl .eevenid sult ean .Yaequod Janil bas dasa 

ond yd bas ob boxdttnodtudiiweth Io edsb odd ,0€C,.SL, tengud 
to on0 .yeb antwokfot oft mo betit easw dive etdd bas LL tw proakoed 
HeTIslS1 Someimeviioo 10% ted‘tantoted) bedmse eG. are ttasbasteb edt 
noltsoildgq yd bevier aaew .cieied. taslieqgs « (Iatsbero tod orig 88 oF ; 
tS tedmevoll beretae esw mottitisg to setosh oT «bed Lusteb bas 
sVtsonato at tedesm edt to noliebsoamooe: bas Syoqe1 eds moqu wee 
Wrogorg oly at Jeototnt om bad Jashmoieh gad beybulbs eorseh ao.eiw 
eLse of} to ebgeoouq oft Io mottndiadel bezogerg to rebz0 a8 bas : 
tedtssieds eaw dasboisteb asdd serddo enoereg oF wrecorg ext ‘to 





m0 ,tetvasm edd to Jxroqos tnoupeedya s M10, eYERL (SL Yski no boredae , 


gatgeiie nolsiveg s befit inabneted .tayes to ovesl ww eed ws ysl . 
to sexosh odd tad yotye1g bas tetteu tostdwe ont mk teotednt sod 
mi ewsde bas bused ed of bes d.eu5eq od ofa tad eg ease: dal moititceg 


stotiet [steneg tot bas steteo Laem ont to else sft to ebesooug apt nd y 





One 

on May 27, 1937. On May 13, 1933, an order was entered by the trial 
court dismissing defendant's petition to vacate and the amendments 
thereto for want of equity. By her appeal defendant seeks to reverse 
the order of May 13, 1938, which dismissed her petition to vacate and 
the amendments thereto for want of equity. She also appeals from the 
deeree of partition of November 25, 1936, and the order of proposed 
distribution of May 18, 1937. 

The complaint of plaintiff, La Salle Mortgage and Discount 
Company, alleged inter alia that John A. Packard died testate August 
19, 1898, and by his will devised the real estate involved herein 
(501 Plymouth court, Chicago) to his daughter, Felicia M. Norris, 
for life, and upon her death to the defendant Continental Illinois 
National Bank & Trust Company of Chicago (then Illinois Trust & 
Savings Bank) in trust, to pay the net income to her children equally 
for the period of twenty-one years after her death, whereupon distri-~ 
bution was to be made to her descendants as provided by the laws of 
descent of the state of Illinois; that Felicia li. Norris died August 
17, 1915, leaving surviving her two grandsons, Harry C,. Norris, Jre, 
and John P, Norris, both of whom survived the twenty-one year period 
specified in the Packard will, 

In plaintiff's complaint the interest of defendant in the 
real estate involved was set forth as follows: 

"11, On or about October 24, 1933, the said John FP, Norris 
executed an instrument in writing, purporting to assign to one Vera 
De Sambad his interest in his 'legacy' under the said last will and 
testament of the said John A. Packard, deceased, to the extent of 
$3,730. The said John P, Norris likewise executed a direction in 
writing, to Continental Illinois National Bank and Trust Company of 
Chicago, a corporation, as trustee under the said last will and testa- 
ment of said John A, Packard, deceased, to make payment of said sum 
of $3,730 to said Vera De Sambad, The said instrument in writing 
dated October 24, 1933, and the accompanying direction in writing, 
hereinbefore referred to, were thereafter filed for record in the 
office of the recorder of deeds of Cook County, Illinois, on November 
23, 1934, as document number 11508985, A true copy of said recorded 
document (consisting of said instrument in writing dated October 24, 


1933, and said accompanying direction in writing), and of the certifi- 
cate of recordation thereof, is attached hereto, warked ‘Exhibit E,' 


Plaintiff is informed and believes, and therefore so states the fact 
to be, that the said Vera De Sambad claims and has an intere _to the. 


extent of amount justly unpaid under the 
Vera De Sambad, in the one— 
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premises which would now have accrued to the said John P, Norris 
under the provisions of the said last will and testame 
John A, Packard, deceased, had said John P, Norris not parted 


with said one-half interest accruing to him, in the manner here- 
inafter set forth," (Italics ours,) 


"13. On or about October 24, 1933, or subsequent thereto, 
the said John P, Norris executed an instrument in writing, pur- 
porting to assign to one Clara B, Anderson, the sum of $400 pay= 
able out of any share of the said John FP, Norris in the net in- 
come from the said trust created under the said last will and 
testament of said John A. Packard, deceased, Thereafter, the said 
Clara B, Anderson executed a purported assignment bearing date 
November 18, 1935, to Vera De Sambad (hereinbefore referred to) 
of all the right, title and interest of the said Clara B. Anderson 
under the hereinbefore described instrument in writing, executed by 
John P, Norris, referred to in this paragraph of this complaint, 

The said purported assignment executed by the said Clara B. Anderson 
was written at the foot of the said instrument in writing executed 
by said John P, Norris; and said entire instrument was thereafter, 
on February 14, 1935, filed for record in the office of the recorder 
of deeds of Cook County, Illinois, as document number 11567850. A 
true copy of the said entire instrument in writing, containing the 
purported assignment by said John P, Norris, and the further pur= 
ported assignment of said Clara B, Anderson, is attached hereto, 
marked ‘Exhibit 1.' Plaintiff is informed and believes, and there= 
fore so states the fact to be, that the said Vera De Sambad by reason 
of the matters in this paragraph of this complaint alleged, claims 

d_ has an t, to the extent of any portion of said sum of 
p40 owing and unpaid, in the one-half interest in the here~ 
inbefore described premises which would now have accrued to the said 
John P, Norris under the provisions of the said last will and 
testament of said John A, Packard, deceased, had said John P, 
Norris not parted with said one-half ites eel him, in 


the manner hereinafter set forth." (Italics ours, 











The complaint also alleged other assignments made by John P, 
Norris of his interest in the trust estate and that on November 9, 
1935, he and plaintiff, La Salle Mortgage and Discount Company, 
entered into an assignment agreement whereby the latter acquired all 
the remaining interest which John P, Norris then had as a benefi- 
ciary under the will of John A. Packard, 

The complaint further alleged: 

"25, The several parties to this suit are therefore entitled 
te the onwership of the fee simple title to all of the herein de- 
seribed real estate in the following manner, to-wit: 

"1. The plaintiff, La Salle Mortgage & Discount Company, a 
corporation, is entitled to the ownership in fee simple of an un- 
divided one-half interest in the hereinbefore described premises, 


Rit 


"The said interest of the plaintiff La Salle Mortgage & 


Discount Company, a corporation, in the fee simple title to the 
said premises is further subject to the rights of the following 
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named persons, as hereinbefore in this complaint set forth, which 
said persons following are entitled to priorities among themselves, 
in the order named: 


"First: Alvina Norris, whose rights are set forth in the 
paragraph numbered 9 in this complaint, 


"Second: ier De Sambad, whose rights are set forth in the 
paragraph numbered of this complaint. 


“Third: Kenneth H. Myers, whose rights are set forth in the 
paragraph numbered 12 of this complaint, 


"Fourth: Vera De Sambad, whose rights are set forth in the 
paragraph numbered 13 of this complaint. 


"26. Plaintiff desires a division and partition of the said 
ies key according to the respective rights of the persons interested 

Answers were filed by the other defendants having an interest 
in the trust property but as heretofore stated defendant was served by 
publication and defaulted and the complaint was taken pro confesso 
as to her on October 2, 1936. 

In accordance with the report of the master the deeree of 
partition entered November 25, 1936, stated in Paragraph 11 thereof 
that "the evidence fails to establish that any sums of money remain 
owing to said Vera De Sambad under the said instruments or agres= 
ments, and the court finds that nothing is owing to said Vera De Sambad 
under any of said instruments or agreements hereinabove described," 
and in Paragraph 14 thereof that "no sums of money are remaining owing 
to the said defendant Vera De Sambad under the said assignments herein 
referred to and described." 

The master's report of the proposed distribution of the pro- 
ceeds of the partition sale, which included a finding that plaintiff 
made an assignment to one L,. Moser on May 12, 1939, “of all the sums 
payable to plaintiff out of the proceeds of the sale, and as yet un- 
paid," was approved by an order entered May 18, 1937. 

As heretofore stated, defendant, by leave of court, filed her 
petition on May 27, 1937, to vacate the decree of partition, alleging 
her interest in the premises as shown by the two assignments to her 
and as set forth in Paragraphs 11 and 13 of plaintiff's complaint, 

Her petition then allegeds 
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"That your petitioner is not, and was not at the time of 
filing the said suit, a resident of the State of Illinois; that 
she was never served with summons or served with a copy of the 
complaint or otherwise brought into court, anc never received the 
notice required to be sent to her by mail in the event of service 
by publication, and was never served with a copy of the decree 
entered herein or given notice of the entry of a decree herein 
and that your petitioner did not appear or take part in the said 
suit or submit any evidence, 


"That your petitioner is the rightful owner of and entitled 
to a portion of the proceeds from the sale of the real estate 
described in the said complaint, now being held for distribution 
to those entitled thereto, 

“That on or about November 28, 1936, a deeree was entered 
herein finding the said John P, Norris executed the above mentioned 
assignments and that the same had been recorded, as above stated, 
but found that the evidence fails to establish that any sums of 
money were due under the said assignments," 

Defendant's petition coneluded with the prayer that "she 
be permitted to file her appearance herein, and to be heard touching 
the matter of the ssid decree; that the petitioner be permitted to 
submit evidence of the money due her under the said assignments and 
that this cause be set down for hearing or referred to the Master 
in Chancery for such purpose; that she be permitted to share in the 
proceeds from the said sale of the sale real estate as her interest 
may appear, that the said deeree be vacated and modified in the 
foregoing respects, and that your petitioner have such further relief 


8 
vacate the Order Been tine ner Reet to fike said petition was as 
cin. day comes Vera De Sambad, one of the defendants herein, 
on notice to the attorneys of record for the several parties here= 
to, and moves the court for leave to file instanter her petition 
herein, under subsection 8 of section 50 of the Civil Practice Act 
of 1933, and it is thereupon ordered that said defendant Vera De 
Sambad be and she is hereby given leave to file her said petition 
herein instanter; and said petition is accordingly filed here," 


It will be noted that defendant's petition sought only to 
vacate the decree entered "on or about November 28, 1936," which 
was the decree of partition. Her petition was filed under subsec= 
tion 8 of section 50, Civil Practice Act (Ill. Rev. Stats. 1937, 
par. 174, ch. 110), which provides: 


"When any final decree in chancery shall be entered against 
any defendant who shall have been served by publication with notice 
of the commencement of the suit and who shall not have been served 
with a copy of the complaint, or received the notice required to be 
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sent him by mail, or otherwise brought into court, and such 
person, his heirs, devisees, or personal representatives, as 


the case may require, shall within ninety days after such notice 
in writing given him of such decree, or within one year after 


such decree, if no such notice shall have been given as afore= 
said, appear in open court and petition to be heard touching 

the matter of such decree, the court shall upon notice being 

given to the parties to said suit who appeared therein and the 
purchaser at a sale made pursuant to such decree, or their solici- 
tors, set such petition down for hearing and may allow the parties 
and such purchaser to answer such petition. If upon the hearing 
upon said petition it shall appear that such deeree ought not to 
have been wade against such defendant, the same may be set aside, 
altered or amended as shall appear just. ***" 

Thus the sole ground alleged in defendant's petition for 
the vacation of the deeree of partition was that defendant "was not 
at the time of filing the said suit a resident of the state of 
Illinois" and that she "never received the notice required to be 
sent to her by mail in the event of service by publication." If 
the facts so alleged were true, she had one year under the statute 
within which to file her petition to vacate, 

Plaintiff filed an answer to defendant's petition in which 
it denied “that the said petitioner never received the notice re= 
quired to be sent to her by mail in the event of service by pub- 
lication," 

Having been informed sometime after said petition to vacate 
had been filed that defendant had received the notice of the commence~ 
ment of the suit required to be sent to her by mail in the event of 
- service by publication, her counsel on August 20, 1937, filed by 
leave of court certain “Amendments To Petition of Vera De Sambad." 

In her “Amendments" defendant struck from her original 
petition to vacate the allegation "or otherwise brought into court, 
and never received the notice required to be sent to her by mail in 
the event of service by publication," She then alleged: 

"That prior to the filing of the above entitled suit your 
petitioner, through her attorney at Los Angeles, California, placed 
in the hands of Frederic Ullmann, her attorney herein, for attention 
and collection, her claims and interest against and in the Estate of 
the said John A, Packard, deceased, and the property devised and 


bequeathed by his said Last Will and Testament, growing out of the 
assignments and occurrences aforesaid, that the said Frederic Ullmann 


turned the said claims and interest over to R. H. McBride, an attorney 


in his employ, for attention, and that the said R, He licBride on 
various occasions thereafter communicated with the said Continental 
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National Bank & Trust Company of Chicago, as Trustee under the 

Last Will and Testament of John A, Packard, deceased, with reference 
thereto, And conferred with the representatives of the said Trust 
Company who were in charge of the said estate; that after the filing 
of the said suit Maurice L. Davis, attorney for the plaintiff there- 
in, called the said R, H. MeBride on the telephone in the month of 
August, 1936, and in substance stated to him that he had been ine 
formed by the said Trust Company that the said RK. H,. licBride's office 
represented your petitioner in her said claims and interest and in- 
quired whether he would enter the appearanee of your petitioner in 
the said suit, thus avoiding the necessity for publication, but 
that the said R. H, McBride was not at that time able to state whether 
or not he could enter her appearanee; that the said R. H. MeBride ob- 
tained from the said Maurice L. Davis a copy of the complaint filed 

in the said suit and informed the ssid Frederic Ullman of the sub= 
Stance thereof, that the said Frederic Ullmann thereupon informed 

your petitioner's attorney at Los Angeles of the filing of the said 
suit, and that the latter thereafter authorized the said Frederic 
Ullman to take such steps as he might deem necessary on your peti- 
tioner's behalf, informing him at the same time that your petitioner 
had not as yet received a copy of a publication notice; that, by 
reason of the fact that the said Continental Illinois National Bank 

& Trust Company of Chicago, as Trustee under the Last Will and Testa- 
ment of John A, Packard, deceased, was under the duty of protecting 
the interests of the beneficiaries of the trust created by the said 
will, including your petitioner as assignee of the said John P. 
Norris, whose rights as such assignee had been recognized by the 

said Trustee by the payment to her of $490 on or about December 1, 
1934, pursuant to the terms of the said assignments and in other 

ways, and by reason also of the fact that the complaint filed in the 
said suit correctly sets forth the above mentioned assignments to 

your petitioner and states that the plaintiff is informed and believes 
and therefore so states the fact to be that your petitioner claims 

and has an interest to the extent of any amount justly unpaid and 
owing to her under the said assignuents, and further by reason of 

the fact that the said Maurice L, Davis had communicated with the 

said R, H,. McBride as aforesaid concerning the entry of yeur peti- 
tioner's appearance in the said suit, the said R. H. McBride did not 
regard the said suit as an adverse or hostile proceeding and did not 
anticipate that any attack would be made therein upon your petitioner's 
plain claims and interest aforesaid, or any objection or opposition 
made to the proper allowance and establishment thereof, that thereaftey 
on or about September 8, 1936, the said Continental Illinois National 
Bank & Trust Company of Chicago, as Trustee as aforesaid, wrote to your 
petitioner a letter in words and figures as follows: 


"September 8, 1936. 


Mrs, Vera DeSambad, 
1759 N. Bronson Avenue 
Hollywood, California, 


Dear Mrs, DeSambad: 


You no doubt have been informed of the filing of suits in 
the Circuit Court of Cook County, Illinois, in the Estate of John 
A. Packard, Deceased, as follows: 


LaSalle Mortgage and Discount Company, a corporation V. 


Continental Illinois National Bank and Trust Company of Chicago, 
et alo, 360-9086 


LaSalle Mortgage and Discount Company, 2 corporation v. 
Continental Illinois National Bank and Trust Company of Chicago, 


et al. = No, 360-9087 
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Gee 
The matter of answering and further steps in court in 

eonnection with these proceedings has been referred to Messrs, 
Mayer, Meyer, Austrian and Platt, 231 So, LaSalle Street, 
Chicago, Illinois, counsel representing us. 

Very truly yours, 

(signed) A. E, Burton, 

frust Department," 
that \hnrest ter, without notice to your petitioner or to any of her 
attorneys, aforesaid, and before either the said Frederic Uliman or 
the said. R,. H. MeBride had been informed of the receipt by your peti- 
tioner of any notice required to be sent to her by mail in the event 
ef service by publication, the said suit was brougnt on for hearing 
end a deeree entered and other proceedings had therein; that early 
in the month of October, 1936, the said Frederic Ullman was taken 
with a severe cold, which necessitated his temporary absence from 
the office, and upon his return to the office became engaged in pre= 
parations for leaving the City early in \lovember and arranging for 
the handling of various matters during his absence, all of which 
placed an additional burden on the said 2, H. MeBride; that on or 
about November 9, 1936, the said Frederic Ullman left the City and 
was absent therefrom until on or about April 2, 1937, and that in 
consequence thereof the said k. Hi. McBride was compelled to attend 
to many matters which the said Frederic Ullmann would otherwise 
have attended to, and which necessitated the expenditure of much 
time and effort and subjected the said R. i. McBride to an unusual 
burden and strain; that early in the year 1937 the wife of the said 
R. H. MeBride became i11 and required much of his time and attention, 
and in the month of February, 1937, departed this life; that upon the 
return of the said Frederic Ullmann to Chicego in April, 1937, it be- 
came necessary for him and for the said Kh. H. licBride to make pre- 
parations for moving and to move their offices; and that neither the 
said Frederic Ullmann nor the said R. H. MeBride received any further 
notice or word concerning the said suit, or had any knowledge of the 
said hearing or deeree or other proceedings therein until May, 1937, 
when the said R. H, MeBride, in examining the docket and records of 


this Court, ascertained that a deeree had been entered and other pro= 
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ceedings had in the said suit, and that the said RK. H. McBride 
thereupon prepared and filed the said petition on behalf of your 
petitioner," 


Plaintiff filed an answer denying all the material allega- 
tions of defendant's amendments to the petition to vacate, 

Defendant's contentions as stated in her brief are "that 
none of the decrees or orders became final in either case until the 
court dismissed her petition to vacate, that the notice of appeal was 
filed in apt time, that since the complaint in each case correctly 
set forth defendant's interest, her default was not an admission 
that she had no interest, that by reason of this allegation of the 
complaint no evidence to the contrary would have been admissible, 
ahd the court erred in decreeing to the contrary, that the burden 
was on plaintiff both to allege and prove that defendant had no 
interest, that in a partition suit, as well as in an accounting suit, 
the court should, before finding that defendant had no interest, set 
the matter for hearing on that issue and order that defendant be 
notified thereof, though in default, that on the complaint and evi- 
dence the court should have decreed that defendant had an interest 
and fixed the amount thereof and erred in not so decreeing, that the 
defendant, in her petition to vacate, as amended, showed sufficient 
grounds therefor, &Shat the decrees should have been opened up and 
defendant permitted to be heard, and that it was error to dismiss 
the petition." 

The first question presented is whether the trial court had 
jurisdiction to vacate the decree for partition of November 25, 1936, 
or the order of proposed distribution of May 18, 1937, upon defendant's 


petition to vacate of May 27, 1937, or the amendments to said petition 


of August 20, 1937« 
Defendant's petition of May 27, 1937, to vacate the decree 


of November 25, 1936, having been filed under subsection 8 of 
section 50 of the Civil Practice Act, solely on the ground that 
she had not reccived the required notice of the institution of the 
suit and it later being admitted that she had received such notice 


in apt time, the remedy provided under said section of the statute, 
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which might be pursued within one year from the entry of said decree 
was, of course, not available to her, Inasmuch as defendant's origi- 
nal petition to vacate did not attack and was not directed against 
the order of proposed distribution of May 18, 1937, it was not 
effective for any purpose, 

In dismissing defendant's petition and the amendments thereto, 
the trial court made the following statement, with which we are in 
accords 

"I have examined the petition that was presented in May and 
also the order entered on it, and a fair reading of the petition and 
the order convinces me that the intent of the lady was to vacate the 
decree, and that was the only purpose, She was permitted to come in 
on the theory that she had not received the notice that had been 
mailed by the clerk and therefore she had a right to be heard within 
a year. 

“Apparently then in August counsel learned that the notice 
sent by the clerk had been received by his client, and he cage in 
and filed an amendment or a supplemental petition *** seeking to have 
his rights determined, However, that amounted in effect to an abandon— 
ment of his previous position, " 

Having been compelled to abandon the only position taken by 
her in her original petition te vacate, defendant then filed her 
amendments to said petition under subsection 7 of section 50 of the 
Civil Practice Aet (111. Rev. Stats. 1937, Par. 174, Chap. 110), 
which provides: 

"The court may in its discretion before final judgment, set 
ac cide any default, and may within thirty days after entry thereof 
set aside any judgment or decree upon good cause shown by affidavit 
upon such terms and conditions as shall be reasonable." 

The final decree of partition entered November 25, 1936, 
could not be vacated on a motion made under the foregoing section of 
the statute on May 27, 1937, which was long after the thirty days 
allowed by said statute for the presentation of such motion. 

We are impelled to hold that defendant's petition to vacate 
the deeree for partition and the amendments to said petition were 
properly dismissed by the trial court. However, the order of dis-— 
missal of May 13, 1938, should be modified by striking therefrom 


the words "want of equity." 
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As already stated the original petition te vaeate of May 27, 
1937, was not directed against the order of proposed distribution 
of May 18, 1937, and a careful examination of the amendments to said 
petition filed August 20, 1937, discloses that not a single allegation 
contained therein was directed against the order of proposed distri- 
bution, This being so, defendant's petition to vacate and the amend= 
ments thereto were entirely unavailing in so far as the order 
of proposed distribution of May 18, 1937, was concerned, 

Plaintiff's motion heretofore made that defendant's appeal 
from the decree of partition and the order of proposed distribution 
be dismissed was reserved to hearing. That motion is now allowed, 
The decree for partition entered November 25, 1936, was a final 
adjudication as to the rights of the parties and defendant's right 
te appeal therefrom within ninety days had expired long before she 
filed her original petition to vacate on Nay 27, 1937. As heretofore 
shown, this petition, having been filed more than thirty days after 
the deeree of partition was entered, was not legally effective for 
any purpose, It is readily apparent that merely because the petition 
to vacate was not passed upon until May 13, 1938, that the pendency 
thereof did not extend defendant's right to appeal from the deeree 
of partition ninety days from May 13, 1938, when defendant's petition 
te vacate and the amendments thereto were finally dismissed, Defend- 
ant's notice of appeal from the decree of partition was filed July 14, 
1938, more then a year and one half after the entry of said deeree 
on November 25, 1936, and the appeal from that decree must therefore 
be dismissed, 

Defendant contends that her sotion to vacate of liay 27, 1937, 
was filed within thirty days of the entry of the order of proposed 
distribution of liay 18, 1937, and that, therefore, since the order 
dismissing her motion to vacate and the amendments thereto was not 
entered until May 13, 1938, she had ninety days from the latter date 
within which to file her notice of appeal and that she had an absolute 
right to file it within such time, The difficulty with defendant's 
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position in this regard is that her original petition to vaeate of 
_ilay 27, 1937, was not directed to the order of proposed distribution 
of May 18, 1937, but solely to the decree of partition, As already 
shown the only relief that she sought therein was the vacation of said 
decree of partition on the ground that she had received no notice of 
any kind of the filing of the suit in which the deeree was entered, 
The amendments filed by defendant on August 20, 1937, to her petition 
to vacate were not directed against the order of proposed distribution 
either. ‘Thus there was no motion or petition presented at any time to 
vacate the order of proposed distribution of May 18, 1937. It necessar= 
ily follows that defendant's right to appeal from the order of May 18, 
1937, had to be exercised under the statute within ninety days from 
the entry of such order, Her notice of appeal from the order of May 
18, 1937, not having been filed until July 14, 1938, mst necessarily 
be dismissed, 

Other points are urged but in the view we take of this case 
we deem it unnecessary to discuss them, 

It may well be that defendant was wrongfully deprived of sub-= 
Stantial rights in the trust estate involved herein, but as has been 
shown she is not entitled to a hearing on the merits under her petition 
to vacate and the amendments thereto filed in this cause nor a review 
of the merits under her notice of appeal because neither her petition 
to vaeate nor her notice of appeal were filed within the time prescribed 
by the Civil Practice Aet,. 

stated 

For the reasons/hnerein the order of the Circuit court of May 13, 
1936, as modified, dismssing defendant's motion to vacate and the amend- 
ments thereto is affirmed and the appeal of defendant from the decree 
for partition ef November 25, 1936, ami the order of proposed distribu- 
tion of the proceeds of the partition sale of May 18, 1937, is dismissed, 

ORDER OF MAY 13, AS MODIFIED, AFFIRMED 

APPEAL FROM DECREE OF NOVEMBER 255 1936, 

AND ORDER OF MAY 18, 1937, DISMISSED. 
Friend, FP, Je, and Seanlan, J., concur, 
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LA SALLE MORTGAGE & DISCOUNT 
COMPANY, a corporation, , 





as trustee, jete 
LEO MOSER, 





VERA De SAMBAD, 


Nee Ne SF Ne Bet Ne Nee” Ba Cie Ne Re er 


Appellant, 
MR, JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT. 


This case was consolidated for hearing in this court with 
case No, 40475 and this opinion is filed concurrently with the 
opinion in that case, 

The allegations of the complaint herein are identical 
with the allegations of the complaint in case No, 40475 as to 
defendant's interest and the wanner in which such interest accrued, 

The complaint here, after alleging that plaintiff, defend= 
ant and others were entitled to an accounting from the trustee, asked 
that said trustee, Continental Illinois National Bank & Trust 
Company of Chicago, be required to account for the income, profits 
and rentals in its hands from the trust property “in order to 
effect a distribution of the sums accounted for, among the plain- 
tiff, La Salle Mortgage & Discount Company, a corporation, and 
the defendants Alvina Norris, Vera De Sambad, Kenneth H. Myers, 

Ida E, Rose, North River Mortgage Company, a corporation, and 
Jonathan Holdeen, in accordance with their rights end interests 

as set forth in this complaint, and as the same may be determined, 
upon hearing herein, justly to exist: *** the intent of the plain- 
tiff being that any deeree made herein shall be for the benefit of 
the plaintiff, La Salle Mortgage & Discount Company, a corporation, 
and said defendants Alvina Norris, Vera De Sambad, Kenneth H. Myers, 
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Ida E. Rose; North River Vortgage Company, a corporation, and 
Jonathan Holdeen, in accordance with their rights ard interests 

as set forth in this complaint, and as the same may be determined, 
upon hearing herein, justly to exist." 

The Trustee attached to its answer a statement of its 
account, which was thereafter offered in evidence before the master 
in chancery and approved in his report, 

On November 28, 1936, a decree was entered which approved 
the master's report as to the accounting made by the trustee and 
ordered a rereference to the master to determine the rights of 
the parties in the matter of the distribution of the fund of 
$4,175.70 accounted for by the trustee and deposited with the 
clerk of the court, 

The master's report of distribution ignored any interest 
defendant may have had in the fund accounted for by the trustee 
and recommended that said fund be distributed to plaintiff's 
assignee and one other person, 

On lay 18, 1937, an order was entered by the court approv- 
ing the master's report of proposed distribution in so far as it 
pertained to plaintiff's assignee, 

On May 27, 1937, defendant filed a petition under subsec= 
tion 8 of section 50 of the Civil Practice Act to vacate the decree 
entered "on or about November 28, 1936," which was identical with 
the petition to vacate filed by her in case No, 40475, a copy of 
said last mentioned petition having been undoubtedly filed in~ 
advertently herein, The decree approving the accounting of the 
trustee was not a final determination as to defendant's interest 
in the funds accounted for and her petition to vacate could serve 
no useful purpose in attacking that deeree. Nevertheless that was 
the deeree against which her petition to vacate was directed. The 
order of proposed distribution of May 18, 1937, was a final deter— 
mination as to defendant's interest in the fund accounted for by 


the trustee but defendant's petition to vacate was not cirected 
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against that order nor was any mention made of same in said petition. 

The amendments of August 20, 1937, to defendant's petition to 
vacate filed by her under sebsection 7 of section 50 of the Civil 
Practice Aet are identical with the amendments to her petition to 
vacate filed by her in case No, 40475. Neither these amendments nor 
a single allegation contained therein mention the order of proposed 
distribution of May 18, 1937, and it cannot be said under any fair 
construction of said amendments that they were directed against that 
order, We are impelled to hold that defendant did not present a motior 
in this cause at any time to vacate the order of proposed distribution 
of May 18, 1937, and that the order of iiay 13, 1938, dismissing defend- 
ant's petition to vacate and the amendments thereto was properly 
entered, However, the order of May 13, 1938, should be modified by 
striking therefrom the words “want of equity." 

Defendant's notice of appeal from the order of May 18, 1937, 
not having been filed until July 14, 1938, her appeal from said order 
must necessarily be dismissed, 

It may well be that defendant was wrongfully deprived of sub= 
stantial rights in the income from the trust estate involved herein, 
but as has been shown she was not entitled to a hearing on the merits 
on the final order of proposed distribution of May 18, 1937, since no 
motion to vacate that order was presented at any time and she is not 
entitled to have that order reviewed on the merits since her notice 
of appeal. from same was not filed within the time prescribed by the 
Civil Prectice Act, 

For the reasons stated herein the order of the Circuit court 
of May 13, 1938, as modified, dismissing defendant's petition — 
vacate and the amendments thereto, is affirmed and defendant's appeal 
from the order of proposed distribution of May 18, 1937, is dis 
missed, 

ORDER OF MAY 13, AS MODIFIED, AFFIRUED, 
APPEAL FROM ORDER OF MAY 18, 1937, 
DISMISSED, 


Friend, P. J4, and Seanlan, J., concur, 
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Appelyant;” * 
Ve : | a ‘ tc 
DAVID SAUL KLAFTER, © ied AA” Q 


MR. JUSTICE SULLIVAN DELIVERED THE OPINION OF TH ae 

This suit was brought by plaintiff, John E, Ryan, ona 
note for $5,000 executed by one Edward Selomon and upon an 
extension agreement entered into by defendant, David Saul 
Klafter, and others, 

The note involved herein was one of three like notes, 
each for $5,000, all executed by Edward Solomon and maturing 
May 20, 1930. On said date an extension agreement was entered 
into by Louis H, Klein, Harry Fried and Herbert Goldman, the 
then owners of the three notes, and Edward Solomon, Goldye 
Solomon, Mathilda Klafter and David Saul Klafter. This agree- 
ment extended the maturity of the notes for two years and under 
the terms thereof the defendant, Klafter (and the other three 
defendants whe executed that instrument with him), assumed and 
agreed to pay the principal amount of all said notes and all 
interest due thereon. The case was tried before a jury, which 
returned a verdict in favor of defendant, The court reserved 
its ruling on plaintiff's motion for a directed verdict made 
bafore the submission of the case to the jury and thereafter 
plaintiff's motions for judgment notwithstanding the verdict, in 
arrest of judgment and for a new trial were entered and continued, 
On October 27, 1938, plaintiff's motion for a new trial was granted, 
On November 23, 1938, the defendant moved to vacate the order of 
October 27, 1938, allowing a new trial and on December 23, 1938, 


the motion to vaeate the order granting a new trial was sustained 


by the trial court, At the same time orders were entered over= 
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ruling plaintiff's motion for judgment notwithstanding the ver- 
dict, in arrest of judgment and for a new trial, and judgment 
was entered on the verdict, Originally there were four defend- 


ants. One was never served, the suit was dismissed as to one and 
Edward 
judgment was taken as to defendant/Solomom, Therefore, this appeal 


deals only with defendant Klafter. 

Plaintiff appeals from the orders entered December 23, 1928, 
vacating the order of October 27, 1938, overruling plaintiff's 
motions for judgment notwithstanding the verdict, in arrest of 
judgment, and for a new trial, and from the judgment entered on 
the same day on the verdict of the jury. 

The pertinent portions of the extension agreement, whieh 
was attached to and nade a part of plaintiff's statement of claim, 
are as follows: 


"MEMORANDUM OF AGREEMENT, Made and entered into this 
Twentieth day of May, 1930, between LOUIS H, KLEIN, HARRY N, FRIED 
and HERBERT GOLDMAN, of the County of Cook and State of Illinois, 
parties of the first part, and EDWARD SOLOMON and GOLDYE SOLOMON, 
his wife, and DAVID SAUL KLAFTER and MATHILDA KLAFTER, a spinster, 
of the County of Cook and State of Illinois, parties of the second 
part; 


"“WITNESSETH, WHEREAS, said parties of the first part are 
the legal owners and holders of the certain three promissory notes 
made by EDWARD SOLOMON, Dated July 1, 1927, in the sum of Fifteen 
Thousand ($15,000) Dollars, payable May 20, 1930, after said date, 
which notes are secured by a deed of trust from EDWARD SOLOMON to 
MORRIS E, FEIWELL, Trustee, conveying the premises situated in the 
County of Cook and State of Illinois, [Description follows.] 


NBS 


"AND WHEREAS, said second parties desire to have the pay- 
ment of FIFTEEN THOUSAND ($15,000) Dollars of said notes of FIFTEEN 
THOUSAND ($15,000) Dollars extended fer two (2) years from May 20, 
19305 in consideration of the agreement hereinafter made on their 
part: 


“NOW, THEREFORE, said parties of the first part agree to 
extend the payment of PIFTEEN THOUSAND ($15,000) Dollars of said 
notes of FIFTEEN THOUSAND ($15,000) Dollars for two (2) years 

from May 20, 1930, that is to say until on or before May 20, 1932, 
so long as the said parties of the seeond part shall promptly pay 
interest thereon from May 20, 1930, at the rate of six (6%) per 
cent per annua, payable semiannually, at the place in said notes 
mentioned, and shall further keep and perform all and singular 

the covenants and agreements in said notes and trust deed contained, 


"And the said parties of the second part hereby agree to 
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and accept said extension upon the conditions aforesaid and have 


executed twelve (12) interest notes or coupons of One Hundred Fifty 
($150) Dollars each, evidencing and securing the interest on said 


notes for the time of such extension, and hereby assume and agree 

to pay the said principal amount of Fifteen Thousand ($15,000) 
Dollars at the maturity of said principal notes in accordance 

with the terms of this extension agreement, and to furbher keep and 
perform all and singular the covenants and agreements in said three 
principal promissory notes and in the trust deed securing the same 
contained, and further agree that in case of default in the payment 
of any one of said installments of interest or in case of the failure 
to keep and perform any one of the covenants and agreements in said 
notes or in said trust deed contained, the extension herein granted 
Shall, at the option of the first parties, become null and void, and 
the said principal indebtedness shall at once become due and pay— 
able and may be collected without notice, together with all accrued 
interest thereon at the rate of seven (7%) per cent per annum, any- 
thing hereinabove to the contrary notwithstanding, 

"IT IS FURTHER AGREED, That this agreement shall be binding 
upen and inure to the heirs, executors, administrators and assigns 
of both parties hereto.” (ftalies ours.) 

Defendant's statement of defense denied that he was the owner 
of any interest in the real estate described in the extension agree= 
ment and alleged that he did not execute the original notes and 
that there was a total failure and lack of consideration, This 
defense was stricken on plaintiff's motion, 

Defendant filed an amended defense to plaintiff's amended 
statement of claim which was substantially to the same effect as 
his first defense except that it alleged in addition that plaintiff 
had shown no right to sue on the extension agreement, This amended 
defense was likewise stricken for insufficiency on plaintiff's 
motion, 

Defendant filed a second amended defense, which alleged in 
addition to what had theretofore been alleged in his original and 
amended defense that the defendant Klafter had at first refused to 
sign the extension agreement; that the then owners of the three 
notes stated that it would be to their advantage to have defendant 
execute the same; that said then owners of the three notes entered 
into an agreement in writing with the defendant assuring him that 


they would not at any time proceed against him for the enforcement 


of any personal obligation on the extension agreement; and that 
plaintiff is not a boma fide holder of the note but acquired same 


after maturity with notice of said agreement by the original holders 
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of the note releasing Klafter from personal liability thereon, 

Pursuant to an order entered by the court on plaintiff's 
motion, defendant filed the following bill of particulars to 
the second amended defense: 

"The Defendant, David Saul Klafter, states that he is one 
of the Defendants in the above entitled cause; and that the 
following is a substantial copy of the written instrument re- 
ferred to in paragraph two (2) of the 'Second Amended Defense 
To The Amended State of Claim And Amendment Thereto,' in the 
above entitled cause: 

May 20, 1930. 
Mr, David Saul Klafter, 
100 North LaSalle Street, 
Chicago, Illinois e 
Dear Sirs 

The undersigned, Louis N,. Klein, Harry Ni. Fried and 
Herbert Goldman, being the holders and owners of certain notes 
in the aggregate principal sum of Fifteen Thousand ($15,000) 
Dollars secured by a second mortgage on the vacant property 
more fully described as follows [description of property], 
which said mortgage is now due, 

We, the undersigned and each of us de hereby agree that 
in consideration of your executing the Extension Agreement 
extending the said notes secured by the second mortgage referred 
to hereinabove, that we and each of us, will not at any time or 
under any circumstances proceed against you, David Saul Klafter, 
for the enforcement of any personal obligation on said Extension 
Agreement, dated this 20th day of May, A. Ds. 1930. 

Louis H, Klein 
Harry N. Fried 
Herbert Goldman." 

The foregoing draft of the letter to Klafter included in the 
bill of Se does not purport to be an actual copy of the 
letter a to have received in 1930 from Klein, Fried and 
Goldman, the then holders of the notes, but is merely a letter pre- 
pared by Klafter's attorney, stating the supposed contents of such 
letter from information given .o his attorney by Klafter, Defend- 
ant's second amended defense was stricken fer insufficiency on 


plaintiff's motion, 

Plaintiff filed a third amended defense, which denied that 
he was the owner of any interest in the real estate described in 
the extension agreement and that he executed same and assumed any 


personal obligation thereunder in consideration of the extension 
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granted therein, It repeated the allegations as to the purported 
letter from Klein, Fried and Goldman to him set forth in the bill 
of particulars to his previous statement of defense, 

Plaintiff's theory as stated in his brief is that "no 
matter of defense is contained in the record; that there is no 
proof of the execution or of the contents of the supposed agreement 
claimed by defendant; that there is no evidence in the record upon 
which the verdict of the jury could be based; that the record con- 
clusively shows that even though there has been an agreement, defend- 
ant would still be liable for the full amount sued for, according 
to his own version of the contents of that agreement in three affi- 
davits filed by him; that even though such agreement had been proved, 
it does not constitute a defense to this suit since a covenant not 
to sue one of two or more joint obligors does not amount to a re- 
lease of the covenantee or of the other obligors," 

Defendant's theory is that there was sufficient competent 
evidence in the record as to the release of defendant from the lia- 
bility assumed by him in the extension agreement to warrant the jury 
in finding a verdict in his favor and that "plaintiff failed to 
allege or prove a prima facie case because there is no allegation 
nor any proof that the plaintiff had or claimed any interest" in 
the extension agreement, 

Upon the trial of this cause after the defendant Klafter 
had identified a certified photostatie copy of the extension agree— 
ment heretofore set forth and his signature thereon, same was offered 
and received in evidence. Plaintiff testified that he had never 
seen the original extension agreement but that he had seen a certi- 
fied copy thereof and that the original had been recorded, but he 
was unable to locate it. Plaintiff introduced in evidence the 
principal note for $5,000 signed by Edward Solomon and an extension 
interest coupon for $150 signed by Edward Solomon, David Saul Klafter, 


Mathilda Klafter and Goldye Solomon, It was stipulated upon the 
trial that if plaintiff was entitled to recover from defendant, the 
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amount due on the note, including principal and interest, was 
37 5634040. 

The only defense which defendant sought to prove upon the 
trial was that prior to his signing the extension agreement where- 
under he assumed and agreed to pay the indebtedness declared upon, 
defendant had received a certain letter purportedly signed by Klein, 
Fried and Goldman and supposedly stating in effect that they agreed 
not to institute suit against him to enforce the obligation assumed 
by him in the extension agreement. This letter was not produced at 
the trial, defendant claiming that it had been filed away among some 
of his papers and lost. Klafter and three other witnesses testified 
that diligent search was made for the letter and that it could not 
be found, 

Defendant testified that he had the letter which he claims 
to have received from Klein, Fried and Goldman, a day or two before 
he signed the extension agreement; that he never talked to Klein, 
Fried or Goldman about anything in connection with this matter; and 
that he did not know who prepared the supposed last letter but that 
he assumed it was prepared at Solomon's reguest since all his negotia- 
tions were with him, He then offered in evidenee his attorney's 
reproduction of the supposed letter, which has been heretofore set 
forth, but the court excluded same, 

Defendant further testified that he had been intimately 
acquainted with real estate matters for twenty years and knew "the 
language used in such papers;" that he had dictated "those papers" 
many times himself; that he gave his lawyer the gist of the lost 
letter he claims to have received from Klein, Fried and Goldman; and 
that his lawyer then prepared the kind of a document that he (the 
lawyer) "would have drawn to carry out that purpose," 

Defendant identified three affidavits of merits filed by 
him in a case brought by one Sadie Klein against David Saul Klafter, 
which was a suit on the other two notes referred to in the extension 


agreement. These affidavits, which are in evidenee in this case, 
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were filed in June, August and October, 1933, respectively, and they 
each aver inter alia: 

"That at the time of the alleged execution of the alleged 
extension agreement described in plaintiff's statement of claim and 
as an inducement thereto, the original holders and owners of said 
notes *** agreed to proceed against the property securing said notes 
and further agreed that if the amount realized upon foreclosure of 
the Trust Deed securing said notes should not be sufficient to pay 
said notes and interest thereon in full, then, and then only, would 
said original holders and owners of said notes proceed against the 
defendants or any of them for the amount of such deficiency," 

Defendant further testified that the mortgage securing these 
notes (including the ome sued upon here) was a second mortgage; that 
there was a first mortgage on the property, which had been foreclosed 
approximately "six years ago;" and that that foreclosure wiped out 
the second mortgage and any foreclosure rights umder same, 

The only other witness who testified concerning the con- 
tents of the purported lost letter was Dorothy Lurie, defendant's 
former secretary, She stated that she had a definite recollection 
of a letter coming to the office of defendant during the month of 
May, 1930, "signed by Louis H, Klein, Harry N. Fried and Herbert 
Goldman;" that “at the time the letter came to my attention there 
were three names on this paper, the names as you say, of Mr, Fried, 
Mr, Klein and Mr, Goldman, At the time the name of Herbert Goldman 
was outstanding because Mr. Herbert Goldman «t that time was engaged 
in a partnership with a brother-in-law of mine, and Mr. D. S. Klafter 
and I had some sort of a discussion on it because I wanted toe know 
whether it was this same Herbert Goldman, and it was," 

She further testified that she “read the document *** but 
I didn't clearly kmow just exactly what was contained in the document 
**# there was something contained in it in regard to an extension *** 
if and when such an extension was granted that Mr, D. S. Klafter would 
personally not be responsible or looked to for payment, or words to 
that effect *** JI cannot remember the exact contents #4 as I said 
before, if and when an extension was granted that Mr, Klafter would 
not in any way be looked to any way personally for payment or have 


any effect upon him personally as to the obligation," 


a 
a - — 
, ¥e =s : 


t _: 
=\-— 
yas bas ,ylovisoeges: ,é£Cl ,»redotioo bus gengud yonnt ab beLht otew,. 

taiis iednt teve doas 


begsifs off to soiivosxe Seysils ent to omits oft ta Jecil" 
bas misio to insmotste a'itisnisiq at bedireaeb Jmemesugs nolenetxe 
bise to etsneo has auebior I[snigito eit ,oteneds Jnomesnbal as es 
aeson bize ankayoese ytreqerq edd teatsgs boooowg o¢ besige ** easton 
to sumolssiot soqu Soaiisoy tavom, etd tL dads pees: aedsiwl bos. 
esq ot daoksitine ed ton bivorle eeson bise yakuyoea Beod gawal edd 
biwew vino aegis haus ,usdd ,lini af soeveis geetegat bas eeton plas 
esis Jambogs bessoxg eoson Biee to etenwo bas eteblod Lanigiio bise 
" vowoiotish dow to Invoms sdt tot went to yas se etagbusted: 


seeds gntiwvosa szegtiom odd tend boltivees wenddayt tasbacted 
jady poxsestitom baoooe s eaw (ored nog bene. sno ont gatbufonk) aotom, - 
beesisetet aoed bad doidw .ydreqo1g ont co egsgdvod desk? « eawioxedd) 

t#0 beqiw eameoloour0t tant tedt bas “yoxs eaoy xte* yLetemixomqqs. 





,omee tobas etsdykt outgofos10? Yas baw sysgenom bacose end 
-—H09 sft gainasonos beltisees onw eesatiw teto yine adt A ag" 
estasbtoted ott? ydiotot esw settel gaol bedaequmg add to etaes 
aotvosliose: sfintts) s bed ene Jay botsge a8  ~yteteusee vemyzo}. 
te démon odd gatawh tusbasteb to eobito edd ot gaimos xevted.. te. 
Suedueh bae bettl J wits yateLs .k atvod yd bonghd" ,OCeL yysk. 
ereds mottnedds ya of ous totdel ond omtd anit ae” dacs "gnembloD 
 gbokvt ,ail to . Yee voy ee eoman oe yr9ogeq efdd ne seusm seus. o4ow, 
gambf£od tiedtoH to omen oft emtd ext 3A  .oamblovd .7h bas alell. .th, 
bogegne eaw omits Jedd Jo mambLod Juedieli ta ssueced galbastetuo esw. 
tevisiA .6 40 tl bos ,onta to wel~aiesoitornt! # itv qkdetenjisg 6 ab) 
weat ot Setasw I semsoed St no mokaawoelh s To Jae omoe hei I bas 
“,cow Ji bas yitemblo® Jasduct emse aldd enw Jb sediesw. 
gud ##% tromrsob ori bsow ome said Soltiseed todsavl one. . 
Sneays0bh eid mi bontsinoo esw Jadw Yltoske taut, wort yluselo ds abib 1. 
+i potanedxe ms Od bisyou at df wt beaketaoo gobdiator 2ew. oncdd Ht 
blyow TedtsIA .& .d ,ci dads Sedneig esw mobededxe ms dove nedw daa it, 
ot ebitow 10 ,jmemyeq wt of Bbedwol to eldtameqest od Jon ‘Listoezeq: 
bise I es “* ataodnos tosxe add vedmemex Jou LT HF JooTto Jad 
biner tetisli , iW Jat betastg 2ev motenesxe aa mew das tk veresces) 





Defendant himself did not testify as to the contents of 
the supposed lost letter and it appears conclusively from the affi- 
davits of merits filed by him in the action on the other two notes 
six years prior to the trial of this cause that his then recollec- 
tion of the contents of the lost letter was entirely different from 
what he now claims the substance of that letter was, Those affi- 
davits set forth that the letter stated that defendant could only 
be proceeded against on his personal obligation on the extension 
agreement when the holders of the notes had exhausted their remedies 
against the mortgaged property, These notes were secured by a 
second mortgage and Klafter admits that the foreclosure of the first 
mortgage had wiped out all foreclosure rights under the second mort- 
gage. The witness Dorothy Lurie could not remember the contents 
of the lost letter but testified that all she could remember was 
the effect of it - that Klafter was not to be held personally liable 
on the extension agreement, This testimony was given by her more 
than eight years after she claims to have seen the lost letter, 

It is quite significant that the first two statements 
of defense filed by the defendant, Klafter, in this case did not 
refer at all to the supposed lost letter, which he now claims re- 
leased him from personal liability on the extension agreement, It 
is also significant that the three affidavits of merits filed by 
him six years previously in the action in the Municipal court on 
the other two companion notes asserted that he was to be held to 
his personal obligation under the extension agreement only after 
the holders of the notes head exhausted their remedies against the 
property. It is highly improbable and almost inconceivable that 
the holders of the notes would insist on Klafter becoming a party 
to the extension agreement and assuming personal liability there- 
under and that they would at the same time agree in a separate in- 
strument to release him from his personal obligation under said 
agreement, 


We will now consider the authenticity of the lost letter 
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and whether there was any evidenee as to the genuineness of the sig- 
natures claimed to have been attached thereto. Defendant himself 
testified that he had never seen and did not know the signatures of | 
Klein, Fried or Goldman and that what purported to have been their 
Signatures may have been utter forgeries, Defendant's brother, 
Joseph H, Klafter, testified that he did not know the signatures of 
Klein, Fried or Goldman, but merely say the names Lowis K, Klein, 
Garry Fried and Herbert Goldman on the lost letter, Dorothy Lurie 
testified that she had never seen and did net know the signatures 

of Klein, Fried or Goldman at the time she claims to have seen the 
lost letter, When shown their signatures on the certified photo- 
static copy of the extension agreement and asked if she had an 
Opinion as to whether they were the same Signatures that she had 
seen on the lost letter she answered that she had, She was then 
asked the following question and Made tke following answer: "Qs 
Would you state your opinion to be that these Signatures, the three 
Signatures, the last three on that page, are the same Signatures that 
you Saw on the document you filed? A, Well, I can't say for all 
three, but I know definitely that the 'G' in Mr, Goldman's name is 
outstanding because of a certain curley-kew that is on that 'G', 

And I do, if I say so myself, have a very retentive memory and I can 
definitely state that that was seen by me and it will compare pere 
fectly if there was a comparison made," 

Klein, Fried and Goldman, the then holders of the notes 
and the parties of the first part to the extension agreement testi-~ 
fied positively that they never signed any such document as plaintir? 
Claims he received from them, releasing him from personal liability 
on the extension agreement, 

Not a single witness even attempted to identify the pure 
ported signatures of Klein, Fried and Goldman on the lost letter, 
The most that can be Said about Dorothy Lurie's testimony in this 
regard is that she stated that "a certain curley-kew" ie auithien’. 

"G" in the Goldman signature on the extension agreement compared 
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"perfectly" with the "G" in the name Goldman on the lost letter, 
Surely that does not constitute evidence that Goldman's signature 
was on the lost decument. Thus there is not a particle of evidence 
in the record as to the authenticity of the letter claimed to have 
been received by defendant and lost or as to the germmineness of the 
signatures thereon, 

The law is well settled that both the execution and the con- 
tents of a lost instrument must be proved strictly and unequivocally. 
(Mariner v, Saunders, 10 I11, 113; Gwen v, Thomas, 33 id, 320; 
Dagley v. Black, 197 id. 53; Winter v. Dibble, 251 id, 200; Miller 
Ve Mandel, 259 id. 314.) 


As heretofore shown, the only evidence in the case as to the 
contents of the lost letter is the testimony of Dorothy Lurie and she 
did not attempt to state the substance of said letter, but merely its 
effect. However, even thoush it be assumed that her testimony as to 
the contents of the letter made a prima facie showing in that regard, 
defendant's evidence entirely failed to prove the authenticity of the 
letter and the genuineness of the signatures of Klein, Fried and Gold= 
man, The execution by Klein, Fried and Goldman of the letter claimed 
to have been received by defendant releasing him from personal lia- 
bility on the extension agreement was an essential naterial element 
of the defense and there being absolutely no evidence in the record 
tending to show that the then holders of the notes executed the 
supposed letter, defendant must be held to have failed to have estab- 
lished his defense, This being so the verdict vf the jury was in- 
proper and the court erroneously entered judgment thereon, 

Defendant claims that plaintiff, not having been a party vo 
the extension agreement and having failed to allege and prove that he 
owned same or that it was assigned to him or that he had any interest 
therein, neither alleged nor proved a cause of action, A complete 
answer to this contention is found in defendant's fourth and final 
affidavit of defense, wherein it is expressly admitted that “plaintiff 
acquired the said notes and extension agreement being sued upon here= 





teovotmt ys bari en tadd so mist ot bongtoes:, al ot eacle TO ouise beso 








stottel Jeol sit ao namblop emea end ot "0" odd diiw "ylepetseq" 
Sietengis 2'aemblov tang eosebtve edad bdenos Jon 2906 tsdi yloue 
eonsbive to sisivie¢ « tom ef sredt and .tnemyooh Jaol ois MO. gaw 
é6vec of bomisfo setter odd To vtotinerides ads. oF as bueset ods at 
‘eid to egenenimmes ond o} as 10 deol bus iagbasleb yd beyleser meed 


soo tons ao igd saghe 


=05 6ft Bis nokiucooxe odd diod tadd beliter Low at wel out 


eVitsoevinupens bas yIioissea bevorg od yeua Jaoumiteani Jeol s to asues 
(OSE sbi €€ asso? Vv _aowo ELL yLLI OL su) 

eel tie ioos .bt L2S .olddiG .v setmiw 2ft bE ver diiegane- 
«GALE sbE C&S, «lebasl gy 


eds of es 9as0 eit ai somebive yIino ont ,mwode stoltedoted 8A 





‘ss 


ede Bee efind ywisoi0G to vaouity ead este at tevgeL Jaol eit to adasdaoo 
ett yLouom ind ,tettefl bise to eonsd edue oft etede ot Sqmedts Jon, DLb 
et @6 Yromiteot 19d tadt bemuzen ed Ht dguodt neve s TOVOWOH | toetle 
eDisget dads at giikwore etoat sming s ehan soddel edt to adnednep ont 
sit to Yitonedtus oy evorq of beltst yleiidne eomebtve 2! tasbaeteb 


-blod bas belvi ,atelX to eowwdtengie off to szemeniuneg orld bos sedtel 


pomisto wetder edd to asmbLod nse bolvi .tteDi yd aotisooxe esl ..aam 
~sif Lesion ‘req mort od gilaselot tasbaoteb yd bevieoes, sed evat.od 
tromste Isiroter Istinssse a8 ssa dnMeneS13s ao lanosxs onlg 10, vit bied 
broset ssid mt eonebive ont viesntoads guied eredt Dag seneteb, eit 30 
ony bejwooxe keton sli to aroblor aos sid Sselt wode od. yakbs 

-dates sve ot beLlist eves os blow od es ingbacies ,isysel bezoqque a 
~mi cow Yatt edd tu oLbi0v ond 08 “gated eid .oeneteb atd hedaht 
stoswend sneughuit beredae Vhesosno ne $4409, ost fis t9qOTq = 

ou YWeisg’'s Hood sertvied tom Midabela todd osyey Joebaeted oo goto le 
od tedt evoug bas ogell[s ot bolist seutv acl bas SmeUeS TEA prea Shi : 










stelamos A woitos. to oasts9 8 bevorg tom Depots ‘todd fon efihos ond. 


fei? bas ddu0t a! dushuotob ar ‘xo slag ae! Fg kt 
vegeta” dais ‘be9. bubs nega ek ti ee pant 


-ll-~ 

in with notice of Klafter's defense." Defendant cannot in this 
court avoid his own admission in his trial court pleading, In any 
event it is undisputed that plaintiff is the holder of the note 
upon which this action is predicated and that he instituted this 
suit as such holder of said note, the liability to pay same having 
been expressly assumed by defendant Klafter under the extension 
agreement admittedly entered into by him, 

The law is well settled that the assignment of a note 
carries with it not only all security relating thereto but also 
all rights and remedies pertaining thereto, In 28 C. J, 942 it 
is said: 

“Where one by assignment or endorsement becomes the 


owner of a debt or claim, the transfer carries with it as an 
incident a guaranty for its payment," 


In Ellsworth v. Harmon, 101 Ill. 274, the court said 
at De 277: 

"By the previous rulings of this court the assignment 
of this note carried with it the guaranty, and vested in the 
assignee of the note a right to sue upon the guaranty, in his 
own name," 

In sett v. Perkins, 119 N. Ye 5. 354, the court 
held at ps 359: 

"A guaranty of a non-negotiable instrument — ¢,g., a 


bond and mortgage - will pass to the assignee, although sue 
guaranty is not in terms transferred," 


(To the same effect are Fogle v. Beck, 106 Ill, App. 420; Herring 
v, Woodhull, 29 Ill. 92; Lverson vs. Gere, 122 '. Y. 290; Lowery 
Vv, Fuller, 281 S, W. 968.) | 

In the Lowery case the court stated at p. 972: 

“Further, the rule is that a contract of guaranty passes 
with the transfer of a note and as an incident to it, although con- 
tained in a separate agreement," 

While the foregoing authorities dealt with contracts of 
guaranty, we see no reason why the rule enunciated therein should 
not apply to an extension agreement under which defendant assumed 


and agreed to pay the note, the time for the payment of which was 


extended by said agreement, Defendant's assumption in the extension 
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agreement of the indebtedness evidenced by the notes was not 
special but general and continuing and is an incident to said notes, 

Defendant's counsel questions the right of plaintiff to 
bring suit without complying with section 22 of the Civil Practice 
Act, Ill. State Bar Stat. 1935, chap. 110, par. 140, which requires 
that an assignee of a non-negotiable chose in action set forth on 
oath how and when he acquired title, It is a sufficient answer to 
this question that plaintiff is not suing as an assignee but as a 
holder of the note and a beneficiary under the extension agreement. 
(Ouska v. Pearson, 291 Ill. App. 6) 

Since there was no evidence presented by defendant that 
Klein, Fried and Goldman or either of them executed the letter which 
Klafter says he received releasing him from personal liability on 
the note and since proof of their execution of Said letter was an 
essential element of his defense, we are impelled to hold that the 
judgment must be reversed, Having proved his case and no adequate 
defense having been shown, plaintiff was and is entitled to judgment 
notwithstanding the verdict, 

We have considered the other points urged but in the view 
we take of this case we deem it unnecessary to discuss them, 

For the reasons stated herein the order of the Municipal 
court of Chicago of December 23, 1938, which overruled plaintiff's 
motion for a judgment notwithstanding the verdict, is reversed as 
is the judgment entered in favor of defendant upon the verdict on 
the same day and judgment is entered here notwithstanding the 
verdict for $7,634.40 in favor of plaintiff and against defendant, 

JUDGHENT REVERSED AND JUDGMENT HERE, 
Friend, P. J., and Scanlan, J., concur, 
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BOARD OF EDUC oo ; 
APPEAL FROM CIRCUIT 
COURT, COOK couNTY, 


ILLINOIS INTERIOR FINISH COMPANY, 
& corporation, 
# ppellant, 


ve  - 809T.A.137' 
PIDELITY AND DEPOSIT COMPANY oF 
MARYLAND, a corporation, 
Appellee, 
UR, JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 
This case was consolidated for hearing in this court with 
eases 40800 and 40962, 
A number of suits wete filed for the enforcement of 
mechanies' liens against funds due fron the Beard of Education of 


the Village of Oak Park, District 97, to the F. & H. Construction 


Ei scary, 
at a laa <<) aaa et Nae? a Mal Nel Mi cl Nac Minn Minar May, 


Company, the principal contractor under a contract for the erection 
of an addition to a school building in said Village of Oak Park, 
filinois. ‘These suits were consolidated in the trial court, 

The Illinois Interior Finish Company, a party te the con- 
Solidated suit as a subcontracter which furnished labor anf material 
under its contract, filed an amended and supplemental complaint, 
bringing into the suit as a defendant the Fid@lity & Deposit 
Company of Maryland, the surety on the bond given by the principal 
contractor to the Board of Edueation in connection with the erection 
of the building. The defendant surety company moved to dismiss the 
emended and supplemental complaint, This motion wes allowed, The 
illinois Interior Finish Company electing to stand on its amended 
and supplemental complaint, said complaint was dismissed and judgment 
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Was entered against it for costs, This appeal followed, 

The opinion in case No, 40800 is filed concurrently with 
this opinion, The facts alleged in the amended and supplemental 
complaint in this case are identical with the facts alleged in 
the amended cross-complaint in case No, 40300, The judgment 
rendered below in that case was the same as in this and the same 
questions were presented for review. Our decision in that case 
is controlling as to the questions presented here, and for the 
reasons there stated the judgment of the Circuit court in this 
cause is reversed as is the order dismissing the amended and 
supplemental complaint of the Illinois Interfor Finishing Company 
on motion of defendant surety and the cause is remanded with direc- 
tions that the defendant surety be required to answer said amended 
and supplemental complaint and that such further proceedings be had 
as are not inconsistent with the views herein expressed, 


JUDGMENT REVERSED AND CAUSE REMANDED WITH 
DIRECTIONS. 


Friend, P, Je, and Scanlan, J., concur, 
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LAWRENCE FODGE and A, W. a 
doing business as ABALL 
COMPANY, 











Se noe 
en 
BOARD OF EDUCATJON OF THE VILLAG 
OAK PARK, District 1 a body pblitic 
and corporate, t al. Z 


doing business as 





BULLIVANT PLASTERING COMPANY, 
} Appellant, 
Ve 
FIDELITY AND DEPOSIT COMPANY OF ; 
WARYLAND, a corporation, ) 
Appellee, ) 


MR, JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 

This case was consolidated for hearing in this court 
with cases 40800 and 40870, 

A number of suits were filed for the enforcement of 
mechanics' liens against funds due from the Board of Education 
of the Village of Oak Park, District 97, to the Ff. & H, Con- 
struction Company, the principal contractor under a contract for 
the erection of an addition to a school building in said Village 
of Oak Park, Illinois. These suits were consolidated in the 
trial court. 

L. J. Bullivant, doing business as Bullivant Plastering 
Company (hereinafter for convenienee referred to as Bullivant), a 
party to the consolidated suit as a subcontractor who furnished 
labor and material under his contract, filed an amended and supple- 
mental complaint, bringing into the suit as a defendant the Fidelity 
& Deposit Company of Maryland, the surety on the bond given by the 
principal contractor in connection with the erection of the build- 
ing. The defendant surety company moved to dismiss the amended 
and supplemental complaint, This motion was allowed, Bullivant 
electing to stand on his amended and supplemental complaint, said 

















«FU ROHL A -¥ 4A Qos SpGot TOWEAAd 
CALIDA 


a 
a 
CT een 
LL EON LO 


eee 





i, * 
er MOAT WAGHTA 
- 9 HOOD ,TAUOD ( 


wot 
ae 


PLO LONI 
a 
al 


2s inane 
YHATMSO 


imal leqqh 


a8V 


x0 ner TIZ0G8G GHA YTLISETY 


ys 
of 
GeO 
pps 
| ba 
fran 
CO 
(cm) 
aaiaee j=) LN 


.celleqga 
»TAU0O THT TO WOTMIGO SRT CSAUVIGEG HAVIATUE xorTent fl 
Jos 2 ists at gnitsed “Tot botab tLoenos asw eso e ket a 
| . OV8os ius 080A eseso sittw 
to tnemeo te tis eat 40% DoLit? sew edine to sedmun A 
Moitsoubll to brsod edd mot enh abant sdanteps emetl "eotnedoen 
100 .H 2 .1 oft ot .JO totat]ekd .itsd AsO to ogallsV odd to 
sot tostinos s wshay totostimes Laqtontyg sit .ynsqmod nottouse 
essiltV bise at gnibtind Loofioe s ot moltibbs as to mottoe1s sdf 
sy mi betsbifoamco etsw ative seenT ,etonif{l .w¢tsf AsO to. 
moo Istat 
gaitetesit§ tnsviltwa es eeentaud gnitob ,jnsvilivd .t J 
& -e(Jusvilisd eg o¢ betists1 comeineviroo tol restsntoted) yasquod 
bedetnust ofw todvoertneode so es tive botshiioenoo edt of Ys 18¢ 
~olqque bas hebooms ms belit ,tostimos eld rebar isles sm bas todsl 


 «-Utilebii ony Jusbaeteb s ea tiye oft otmt gntgaiad .jnisiqauoo Isinem 


eit yd sovig bnod edt mo youve oft ,baslytsl to yasqmod theoged 8 






-bLiwd odi to sottee te eft dviw motvoenmoo mt totoextao0o Isqtontsq — 
bebroms edd eetmeth ot bevem yusqmos yWeowe dnsbacteb sil . pot 
imeviilui ,bewolls eaw aottom etdT tate Lqaoo onan bee di 


‘diez .tutelquoo Isinomelqqsa bas bebaoms eld 0 wants ot 
tia 


~2— 
complaint was dismissed and judgment was entered against him 
for costs, This appeal followed, 

The opinion in case No, 40800 is filed concurrently with 
this opinion, The factr alleged in the amended and supplemental 
complaint in this case are identical with the facts alleged in 
the amended cross-complaint in case No, 40800, The judgment 
rendered below in that case was the sawe as in this and the same 
questions were presented for review, Our decision in that case 
is controlling as to the questions presented here, and for the 
reasons there stated the judgment of the Circuit court in this 
cause is reversed as is the order striking the amended and 
supplemental complaint of L. J. Bullivant, doing business as 
the Bullivant Plastering Company, on motion of defendant surety 
and the cause is remanded with directions that the defendant 
surety be required to answer said amended and supplemental 
complaint and that such further proceedings be had as are not 
inconsistent with the views herein expresseds 


JUDGHENT REVERSED AND CAUSE REMANDEL WITH 
DIRECTIONS. 


Friend, P. Ja, and Seanlan, J., concur, 
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CHICAGO TITLE & TRUST COMPANY, 
as trustee, and DONALD MUNROE 


Plaintifes, 
A 


St 
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Ve 


ANDREW D,. ARMSTR 
HICKS, Srey eta 
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“APPEAL FROM CIRCUIT COURT, 
COOK COUNTY. 








(counter=plaint: f 
Appellant, 


Ve 
DONALD MUNROE, 


(counter-defendant), 
Appellee, 


THOMAS HICKS, Sr. ) 
f), ) 
) 
) 
) 
) 
) 
) 
) 
MR. JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT. 
The Chicago Title & Trust Company, trustee, and Donald 
Munroe, mortgagee, plaintiffs, filed a compleint against Andrew D, 
Armstrong and others, including Thomas Hicks, Sr., defendants, 
te foreclose a trust deed against the premises located at 6041 
Indiana avenue, Chicago. Thomas Hicks, Sr., was served by pub 
lication. Pursuant to the decree of foreclosure the master in 
chancery sold the property to the mortgagee, Donald Munroe, and 
delivered a certificate of sale to him on October 22, 1937. On 
Mareh 17, 1938, Thomas Hicks, Sr., entered his appearance and on 
June 23, 1933, he filed an amended counterclaim against Donald 
Munroe for the return of certain money he had theretofore paid 
Munroe, Upon the report and recommendation of the master towhom 
the issue raised by the amended counterclaim and the answer thereto 
had been referred, the court entered a deeree dismissing the counter— 
Claim for want of equity. This appeal is from that decree, 
The amended counterclaim of Thomas Hicks, Sr., is as 
follows: 


"That on or about the 22nd day of June A, D. 1929, Ivory 





@S0Ls 

YUAGMOO TSUAT & BUTI OpAoIED 

‘bas gootenit 2s 
Pes. itate 3 


4 

Cul + 
Pt a 
- 


-_ 
s 





Fl 


.THUOD intes ‘NOR Ads 
eLIRUGS AVGO 





POLLO LON LOO FL OL minds PRP rN 
A 
rd 


( 
8 
. tasifleqgA 
2 i f @) § 
& & i e 0 3 v 
.2OMMUM GZanoa 
«(tnsbieteb-res.as09 ) 
( selleggA 


,THUOD SHY TO MOTMIGO HHT GHAUVIUUC MAVILIVE BOTTeUL . Au 
bLanod bas ,ostast eWasqaed dewat & of3iT ogsoidd onl . 
~C wembnA tenisge datsiquos s belit ,etiisnaisiq segags 10m sora 
pedmabaotob ..1& <2xoih assion? guthylont ,ecedito bas gaodemts 
[h0O $s bedsool esetmerg ont Jentsys boob tentt 8 saoloo16t of 
-duq yd beviee esw ,.%8 ,exolh esmolT .ogsoidd ,sunevs sastial 
ai retesn odd omveoloezel.to sexgab sft o¢ duswawwl .moiteolt 
bus ,coiwll bismed ,segsgi1om elt of yiureqoaq odt Bloz yteoasdo 
sO ,VECL .SS redoto0 ao mtd o¢ ofsa to stsottisies s betevilob — 
mo brs sonstseqgs aid betetme ,.12 ,2doili esmod? .B€0L .Vi dow ~ 
bianoG senisys misLotetnvos bebuems ms heltt of ,S€CL .€S eawt 
bisq stototeieds bad el yenom nisties to miter efit tot som 
morwes «stesm oft to noltisbhbmeumooet Sas Jioget silt noqU .sorml 
ojetont tewens edt bas misloustaves bebasms eft yd boetet eveel ont 
-—tsinvoo edt gatacimetb sere9eb s besetme finos say ,botiteter need bei 
.ce790b tedt mort et Iseqqs eldT .ystupes to tusw 10% mtsfo 
es ek ..T8 ,eWof! asmondT to mtsloresymwoo bebaoms ofT 


viovl .CSel .@ .A emt to yesh bass ent duods 10 so deft" 





py | 


ed 

Hicks, Mathew Hicks and Thomas Lymore, entered into a written con 
tract for a warranty deed with Andrew D, Armstrong and Ida Armstrong, 
his wife (two of the defendants in the foreclosure proceedings filed 
in the above entitled cause), the legal title holders of the premises 
sought to be foreclosed in said proceedings, for a consideration of 
$13,000, one thousend dollars being paid on the execution of said 
contract, and the balance at the rate of $115 per month, subject to 
the lien of the trust deed for $7,500 and which lien is being fore- 
closed herein, and which monthly payment included interest on said 
mortgage of 6% and 7% on the balanee of the purchase price; that 

said purchasers thereupon took possession of said premises under 

said contract and made such payments to said Andrew D, Armstrong 
until on or about the first day of June A. D. 1930, when said Andrew 
D. Armstrong and Ida armstrong conveyed said premises, and assigned 
said contract, to Jeckson Park National Bank (now defunct) as security 
for a loan of, to-wit, $3,500, and directed said purchasers to make 
all payments under said contract to said bank, and pursuant thereto 
said purchasers did make such payments to said bank under said con= 
tract, but said bank failed to make payment of interest as it 

acerued on said trust deed to the legal title holder and owner there= 
ef, and on or about the first day of June A, D, 1931, the plaintiff, 
Donald Munroe, notified said contract purchaser that he was the 
holder and owner of said trust deed and note, and to make all payment 
of interest accrued and to accrue to him and to no one else, and 
shortly thereafter said Andrew D, Armstrong notified said contract 
purchasers not to make any payments to said Donald liunroe but to 

said Jackson Park Bank, 

“That on or about the first of September A, D. 1932, the 
Cross-claimant, Thomas Hicks, Sr., to protect the interests of said 
contract purchasers, interceded in said matter in their behalf, 
whereupon the said Donald Munroe did then and there agree with this 
Cross-claimant, that if he (this Counter-claimant) would make pay- 
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ments to him, as they accrued under Said contract he would hold 

Said money so paid to him in trust, pending the settlement of the 
dispute between the said Andrew D, Armstrong, the Jackson Park 
National Bank and himself over the disposition of the payments 

made and to be made under Said contract of purchase, such payments 

to be applied on said contract when such matters were settled between 
them; otherwise he would return to this Counter=plaintiff all sueh 
payments so made to him; that thereifter this Counter-plaintirr made 
payments, under said verbal contract, to said Donald Munroe agere= 
gating $1,100, until on or about the lst day of December Ae De. 1934, 
a reasonable length of time having elapsed since the liaking of said 
verbal agreement between the said Donald lunroe and this Counter- 
plaintiff, the said Donald Munroe, not having effected a settlement 
of the matters in controversy between the said Andrew D, Armstrong, 
Jackson Park National Bank and himself, this Cross-plaintirr refused 
to make any further payments to said Donald Munroe (the Cross= 
defendant herein) and demanded the return to him of all Payments so 
made by him, which he then and there refused so to do, and that there 
is now due and owing to this Cross-plaintiff from said Donald Munroe, 
Cross-defendant herein, the sum of, to-wit, $1,100, together with 
interest thereon from the first day of December Ae De 1934 to the 
date hereof, 

"Cross=plaintiff further represents unto your Hoeners that 
he is informed that the premises seught to be foreclosed in the fore— 
going proceedings have been duly sold under the deeree of this Honor- 
able Court, and that a Certificate of Sale has been duly issued by 
the Master in Chancery of this court to the Cross—defendant, Donald 
Munroe, dated the 22nd day of October A, D, 1937, and said Donald 
Munroe is now the holder and owner of said certificate of Sale, 

"Your Cross-plaintifr therefore prays that the court enter 
judgment in favor of this Cross=plaintiff and against the Cross» 
defendant, Donald Munroe, in the sum of $1,100 with interest thereon 


from the said first day of December A, D, 1934, and that such judgment 
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be declared a first lien on said certificate of sale so issued 
out of said cause to the said Donald Munroe, dated, to-wit, the 
22nd day of Octeber A. D. 1937; and for such other and further 
relief in the premises as may be just and equitable," 

Munroe's answer to the amended counterclaim denied all 
the material allegations thereof and that he was in anywise indebted 
to the counterclaimant, 
| Hereinafter for convenience Thomas Hicks, Sr., the 
counterclaimant, will be referred to as plaintiff and Donald Munroe, 
the mortgagee, as defendant, 

The master reported his findings and conclusion as follows: 

"I find that the Counter—claimant, Thomas Hicks, Sr., has 
failed to sustain the allegations of his Counter—Clain, 

"I find from the evidenee that the Counter—Claimant, Thomas 
Hieks, Sr., had a substantial interest in the premises involved here= 
in; that he resided in said premises and controlled the management 
and operation thereof, although title to same was to be acquired in 
the names of his sons and son-in-law, respectively; and that the said 
payments that were made by the said Thomas Hicks, Sr,, were made by 
him voluntarily and without fraud or influence, and made for the 
purpose of protecting any and all interest he may have in and to 
said premises, 

"That all of the money paid by the said Thomas Hicks, Sr., 
to the said Donald Munroe was paid for the purpose of reducing the 
Mortgage Indebtedness against said premises and in the payment of 
taxes and assessments levied thereon, 

"That the Mortgage Indebtedness was reduced by the amount 
of said payments and that proper credit was given for said payments 
under the Decree of Foreclosure and sale entered in this cause, 

"I, Therefore, find from the evidence that the equities 
in this cause are with the respondent, Donald Munroe; that the 
Counter-claimant, Thomas Hicks, Sr., has failed to sustain the 


Material allegations of his counter-claim, 
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"I, therefore, recommend that said amended Counter—Claim 
filed by the said Thomas Hicks, Sr., be dismissed for want of equity," 

As heretofore stated the trial court approved the master's 
report and entered a deeree dismissing the amended counterclaim for 
want of equity. 

On June 22, 1929, ilathew Hicks, Ivory llicks and John Lymore 
(sons and son-inlaw of plaintiff) entered into a written contract with 
Andrew D. Armstrong and his wife (the legal title holders of the 
premises involved) for the purchase of said premises for $13,000. The 
purchasers assumed a first mortgage of $7,500, paid $1,000 upon the 
execution of the contract and agreed to pay the balanee of $4,500 at 
the rate of $115 monthly, sueh monthly payments to include interest on 
the mortgage at 6%, The purchasers were also to pay all taxes and 
assessments levied after 1928, Plaintiff's two sons and son-in-law 
made the payments required by the contract for six months or a year 
and then because "the boys failed to apply the money and the contract 
was getting in the red," he began making such payments himself and con- 
timued to make them until about May, 1932, wnen he received a notice 
from defendant that there was $177.05 interest due him as the owner of 
the mortgage. Inasmuch as the contract of purchase provided that 
$37.50 of each monthly payment of $115 should be applied in payment 
of the interest on the mortgage and since the said amount apportioned 
to interest was not so applied fer several months, plaintiff and 
defendant went to the bank to which the former had made the payments 
on the contract and demanded that the portion of said payments that 
should have been paid to defendant on account of interest due on the 
mortgage be turned over to the latter. They were informed by the 
officials of the bank that Armstrong, the owner of the equity in the 
property, with whom plaintiff's sons and son-inlaw had entered into 
the contract of purchase, had theretofore made a conveyance of said 
property to the bank, together with an assignment of the contract of 
purchase, as security for a loan of $3,500 made to him by the bank, 
The officials of the bank refused to pay defendant the interest then 
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due him and stated that no interest would be thereafter paid to him 
out of the monthly payments made to the bank under the contract. 
According to plaintiff he told defendant and the bank officials at 
that time that he would make no further payments on the contract 
until he knew where the warranty deed to the property was coming from, 
Neither plaintiff nor his sons or son-in-law made any further payments 
on the contract, Thereafter plaintiff and defendant carried on nego- 
tiations which culminated in an arrangement pursuant to which the 
former made a number of payments to the latter aggregating $937, the 
first payment being made in October, 1932, and the last payment being 
made in December, 1934, All these payments were evidenced by receipts 
given by defendant to Plaintiff, Twenty-six of such receipts contain= 
ed the notation on the face thereof "to be applied on taxes," four 
of them the notation "held in escrow" and the receipt for the last 
payment of $15 made December 26, 1934, the notation "held in eserow 
to be applied on next receipt given to him," The payments made by 
plaintiff to defendant between October, 1932, and December, 1934, 
averaged about $30 a month. By his counterclaim Plaintiff sought 
to recover frem defendant the $937 so paid, 

As to the arrangement between the parties under which the 
foregoing payments were made plaintiff testified in substance that 
it was agreed that he should Make such payments as he could to 
defendant, and, if the latter was unable to settle the differences 
that had arisen between himself, Armstrong and the bank over the 
disposition of the Payments made and to be made under the contract 
of purchase and give plaintiff an assuranee of a warranty deed and 
Clear title to the property in eighteen ssbnthhesly Matentan would 
return said payments, 

Plaintiff's granddaughter and one of his sons, who was not 
4 party to the contract of purchase, testified that they were present 
in September, 1932, when the agreement was made between plaintiff and 
defendant, Their testimony was very indefinite and was to the effect 
that they had heard something said about "escrow" and "clear title in 
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eighteen months or two years," 

Defendant testified that he had no such agreement with 
plaintiff as the latter claims, and that the only agreement that he 
did have with him was that all the payments were to be applied 
toward taxes and assessments on the property. 

Just what was plaintiff's position in relation to this 
property? He was not a party to the contract of purchase, His sons 
and son-inlaw were the contract purchasers and in so far as the record 
discloses they made the initial payment of $1,000 and it appears that 
they made the $115 monthly payments for six months or a year, Then, 
because they did not or could not make any further payments under 
the contract, plaintiff himself made them until May, 1932, or for a 
period of about two years, after which date no further payments were 
made on the contract by anybody for the reason heretofore shown, 
Plaintiff testified that he made said payments to protect the interests 
of his sons and son-in-law in the property. Upon the execution of 
the contract the purchasers took possession of the property and re= 
sided therein, Plaintiff also resided in the premises up to the time 
the decree was entered June 21, 1939, but it does not clearly appear 
who collected the rents from the other occupants of said premises 
after plaintiff commenced to make the monthly payments under the con— 
tract. As already stated the contract purchasers assumed the mortgage 
and undertook to pay the interest thereon of $37.50 monthly and also 
to pay the general taxes and assessments which were payable commencing 
with the year 1929, The defendant iiunroe, who was the mortgagee, was 
clearly entitled to receive payment of such interest, taxes and assess= 
ments. In so far as the purchasers were concerned the only person with 
whom Munroe dealt was plaintiff, Thomas Hicks, Sr, What arrangement, 
if any, plaintiff had with his sons and son-in-law with regard to the 
property does not appear, but it does clearly appear that Hicks, Sr., 
had a substantial equitable interest in the property. Umder the agree— 
ment between the perties of September, 1932, plaintiff voluntarily 
made payments to defendant aggregating $937 over a period of twenty- 
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seven months, 

Defendant, as mortgagee, was entitled to receive from the 
purchasers considerably more than that amount for interest and taxes 
during said period, The interest on the wortgage alene amounted to 
$37.90 a month, The taxes for 1929, 1930, 1931, 1932 and 1933 
amounted, respectively, to $140.59, $154.08, $173.10, $122.14 and 
$102.56. There was some evidence of unpaid special assessments, but 
not as to the amount thereof. It was not claimed that defendant 
practiced any fraud or duress or extortion to procure the payments 
in controversy. 

We think plaintiff's version of the agreement of September, 
1932, is highly imprebable, The mortgagee was under no obligation to 
straighten out the complications that had arisen because of the econ- 
tract seller's loan from the bank and his conveyance of the property 
to said bank, together with his assignment to it of the contract of 
purchase and it is inconeeivable that he would undertake to do so or 
to work the matter out te the end that in eighteen months plaintiff 
would be assured of a warranty deed and "clear title” to the property. 

Plaintiff insists that the notation on some of the receipts 
"held in escrow" is conclusive that his version of the agreement with 
defendant is true, It is, of course, conceded that the term “escrow" 
was not used in its strictly legal sense and it is a fair construction 
of the language used that the parties merely intended that defendant 
would hold the individual payments until he applied them in payment 
ef taxes and assessments. In any event the notation “held in escrow" 
appeared on only five of the receipts. The notation on the other 
twenty-six receipts was "to be applied on taxes." These latter 
receipts positively refute plaintiff's version of the agreement, 

As has been noted, the master's report found “that all of the money 
paid by the said Thomas Hicks, Sr., to said Donald Munroe, was paid 
for the purpose of reducing the Mortgage Indebtedness against said 


premises and in the payment of taxes and assessments Levied thereon" 
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and "that the Mortgage Indebtedness was reduced by the amount of 


said payments and that proper credit was given for said payments 
under the Deeree of Foreclosure and sale entered in this cause,” 
The record does not include the deeree of foreclosure or the evi- 
dence heard by the master in the foreclosure proceeding and it will 
be presumed that said decree of foreclosure contained the foregoing 
findings and that there was evidence presented to the master to 
Support them, 

Is plaintiff in equity and good conscience entitled to 
compel the return of the money which he paid defendant? While 
Plaintiff was under no legal obligation to make the payments, as 
one having a substantial equitable interest in the property he did 
Make them voluntarily to the mortgagee, who was entitled to receive 
them and under such circumstances equity will not compel the return 
of the money so paid, 

Plaintiff was present when the contract of purchase was 
executed and appears to have been more concerned and intimately 
acquainted with all the dealings in relation to the property than 
were his sons and son-in-law, He had full knowledge of all the 
facts concerning the property and it is fair to assume that he made 
the payments to defendant to ward off foreclosure since the purchas— 
ers were in default both as to taxes and interest on the mortgage at 
the time the first payment was made to defendant in October, 1932, 
and continuously thereafter, In 48 Ce Jey 743, par. 280, it is said; 
"Except where otherwise provided by statute it is a well settled 
general rule that a person cannot either by way of setoff or 
counterclaim, or by direct action, recover back money which he has 
voluntarily paid with a full knewledge of all the facts, and without 
any fraud, duress, or extortion, although no obligation to make such 
payment existed. In accordance with the general rule, if a person 
voluntarily pays what the law will not compel him to pay, but which 
in equity and good conscience he ought to pay, he cannot recover it 


. although the parties differ as to its application; and on the 
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other hand, it has been held that an action te recover money paid 
voluntarily will lie only where equity and good conscience require 
the return of the money." As has been shown plaintiff, who had a 
substantial equitable interest in the property, made these payments 
voluntarily either in his own behalf or on behalf of his sons and 
son-in-law with full knowledge of the facts, and, while the law 
would not have compelled him to make them, in equity and good con- 
science they should have been made and he cannot recover them 

back, 

The law is well settled that where the master's conclus- 
ions as to the facts have been approved by the chancellor, a court 
of review is not justified in disturbing such findings unless they 
are manifestly against the weight of the evidence, In our opinion, 
the findings of the master are fully supported by the record and 
we see no reason why the deeree entered thereon should be. disturbed, 

For the reasons stated herein the deeree of the Circuit 
eourt dismissing the cross—complaint of Thomas Hicks, Sr., for 
want of equity is affirmed, 

DECREE AFFIRMED, 
Friend, P. Jey and Scanlan, J,, concur, 
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MR, JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 

This action was brought by plaintiff, William B. Bird, 
against the trustees of the Chicago Kock Island & Pacific Railway 
Company under the Federal Employers' Liability Act to recover 
damages for personal injuries. Judgment was entered against 
defendants for $4,500 upon the verdict of a jury. Defendants 
appeal, 

Plaintiff's complaint alleged substantially that on July 
1, 1938, while he was in the employ of defendants as a switchman, 
he was injured by an interstate passenger train, owned by defend- 
ants, at the intersection of the latter's tracks with 111th street 
in Chicago; and that "defendants while operating one of their 
north bound passenger trains which had come from out the State of 
Illinois and while still making part of the said journey, to-wit, 
the intersection of the said railroad tracks with lllth Street 
in the City of Chicago, County of Cook and State of Illinois, so 
negligently, carelessly and improperly ran, managed and operated 
the said passenger train so that the same then and there struck 
certain lamps or lantern signals which the plaintiff was then 
and there using to flag the said train with such force and violence 
that plaintiff's arm was broken and fractured, and also severely 
and permanently injured the plaintiff in his head, body, limbs 
and nervous system," 

In their answer defendants denied that they "negligently 


er carelessly or improperly ran or managed or operated the said 
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passenger train" and that "said train struck certain lamps or 
lantern signals, which the plaintiff was then and there using to 
flag said train," 

The answer then averred that "it became and was the duty 
of the plaintiff to flag or signal said train as it approached 
lllth Street in the City of Chicago and that the plaintiff, being 
fully aware and observing the approach of said train, turned his 
back to said approaching train and placed his body and arms in such 
close proximity to the track upon which said train was approaching 
that he was struck by the said train or else he struck the locomotive 
of said train in the act of signaling the same, and as the result 
thereof he was injured, and these defendants state that the plaintiff 
at the time was fully aware of his position near said track and of 
the approach of said train and that he appreciated the risks and 
dangers flowing from his said pesition in close proximity to said 
train and that he thereby assumed the risk of being struck and in- 
jured by said train; therefore, these defendants plead in bar of 
plaintiff's cause of action the defense of assumption of risk," 

The salient material facts are undisputed. While other 
witnesses testified on the trial of this cause, we deem it necessary 
to consider only the testimony of plaintiff and the engineer of the 
passenger train involved, 

Plaintiff testified that defendants! railroad tracks in 
Chicago in the vicinity of the accident ran north and south in a 
straight line from 107th street to 128th street; that he had been 
railroading for thirty years and during the last twelve years had 
been in the employ of defendants as a switchman; that on the evening 
of July 1, 1938, he was called to work with others about 6 p.m. to 
take a wrecking train to 107th street, where some cars had been 
derailed; that they arrived at the scene of the derailment at 7:30 
PoM,, and the wrecking equipment was run onto a side track immedi~ 
ately east of the north bound main line track; that the wrecking 
train consisted of a switch engine and some cars adapted for the 
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particular work; that one of said cars was equipped with a beam, 

which, when swung around into a certain position, would foul or 
obstruct the main line; that his foreman instructed him to go south 

on the main line and stop trains approaching 107th street; that he 

knew that defendants! passenger train Now 8, the Rocky Mountain 
Limited, was about due and he proceeded south to a point about 700 

or 800 feet south of 1llth street, where he placed a torpedo on the 
east rail of track No, 3 of the main line and then Placed a second 
torpedo about 125 feet south of the first one on the same rail; that 
these torpedoes were Placed far enough south to insure protection in 

so far as the work of the wrecking crew at 107th street was concerned; 
that the torpedoes were so placed upon the rail that they would explode 
when the wheel of the locomotive ran over them and thereby warn the 
crew of the approaching train to reduce speed and proceed under 
restricted speed until further Signals were received; that at the time 
he placed the second torpedo, he saw the lizhts of defendants’ passenger 
train No, 8 coming around the curve at about 128th street, some three 
miles away; that he knew this train as passenger train No. 8 from 
Colorado and that it was on track No. 3 of the main line; that at that 
rv a warned some pedestrians to get off the track because of the 
oncoming passenger train; that he then ran north between the rails of 
the track upon which the passenger train was traveling, swinging his 
red and white lanterns as a stop signal, and had reached the south side 
of lllth street at the time the engineer whistled for 116th street, 
five blocks south; that he then faced south toward the train, swinging 
his lanterns as a stop signal until he heard the explosion of the 
torpedoes as the engine ran over them; that when the locomotive struck 
and exploded the torpedoes it was a little over a block south of him 
and within his plain view; that he saw it, heard it and knew that it 
was coming; that he stepped from between the rails to the east side of 
the east rail of the north bound track on which the train was approach 


i that there were no railroad tracks east of track No. 3 at 1llith 
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street; that he then faced north and proceeded to cross 1lllth 
street with his lanterns in his left hand, swinging them to the 
west and across the east rail, while the oncoming train was over- 
taking him; that he knew the position of the train and judged that 
it was coming toward him at the rate of sixty miles an hour; that 
he had no indication that the train would slow down or stop as he 
proceeded to walk north across lilth street with his back to the 
oncoming train, swinging his lanterns in the path of same; that 
there was plenty of room east of him on 111th street so that he 
could have stopped or stood at a point where he would have avoided 
contact with the engine of the train; that as he continued walking 
north across lllth street with his back to the approaching train, 
he held his lanterns out in his left hand "at arms length" across 
the east rail and they were struck by the front of the engine or 
the lanterns struck some part of same; that the next thing he knew 
was that he was lying in 1llth street, six to eight feet east of the 
east rail of the north bound track; that the train did not hit him 
and the entire train passed him; and that as the engine passed him, 
the engineer was blowing "a crossing whistle." 

The engineer of defendants' passenger train had forty-four 
years experience as a locomotive engineer, He took charge of the 
train at Rock Island, Illinois, at 2:20 p»m,, the day of the accident, 
He passed 127th street at 7:50 pom. A switch engine on the side track 
east of the main line and imnediately in front of the wrecking outfit 
at 107th street had a bright head light directed south, 

Defendants' engineer testified that because he was facing the 
headlight of the aforesaid switch engine, he did not see plaintiff 
near the track until his engine was within from thirty to fifty feet 
of him; that as he passed plaintiff the latter was on his feet along 
side the track; that the switch engine was inside the yard limits and 
that there was no rule of the railroad company requiring its headlight 
to be turned off at the approach of another train; that it was not 
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customary to stop for a switch engine headlight; that as soon as 

the engine of the passenger train struck the torpedoes south of 

112th street, he set the air brake to reduce the speed of the train; 
that the speed had not been reduced to any appreciable degree by the 
time the engine reached lllth street and passed plaintiff; that the 
brakes of the train remained set in a position to stop the train and 
haa reduced the speed of the train to about five miles an hour as 

the engine of the train approached the vicinity of 107th street, 
where other employees gave him a signal to proceed; that he sounded 
all crossing signals; that the headlight of his engine was burning 
and that the stationary block signals on the line indicated that he 
had a clear track aheads that the first notice he had to reduce speed 
was the explosion of the torpedoes; that his train was running between 
fifty and sixty miles an hour when his engine reached the torpedoes; 
that from the time his engine struck the torpedoes he had slowed his 
train as much as he could; and that he had his brakes fully set. 

Defendants! theory as stated in their brief is that "under 
any view of the evidence, or under plaintiff's own testimony, defend- 
ants were guilty of no negligence proximately causing plaintiff's 
injury and that plaintiff assumed the risk of the injuries of which 
he complained, These issues were presented to the trial court by 
proffered peremptory instruction at the close of the evidence on 
behalf of the plaintiff; by peremptory instruction at the close of 
the evidence on behalf of all parties; by motion for judgment notwith- 
standing the verdict; by motion for new trial and by various instruc- 
tions to the jury which were offered by the defendants and which the 
court refused to give." 

Plaintiff's theory is as follows: "The defendants were negli- 
gent in failing to see and act upon the signals given by the plaintiff 
in apt time and with plenty of space between the train being operated 
and the stop signals for the engineer running the said train to have 
seen and acted upon the signals and also as part of the operation of 
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a 
said train, negligence of the engineer of the train standing on 
the adjacent track in not turning out his headlight in ample time 
so that the engineer of the passenger train could have seen, without 
difficulty, the stop signals," 

The doctrine of assumption of risk may be disregarded and 
“it may be assumed that defendants were guilty of the acts of negli- 
gence with which they are charged, but still the conclusion is in- 
escapable that plaintiff's injuries were due solely to his own 
independent and unnecessary act. His own carelessness was the sole 
proximate cause of the injuries received by him, There was an 
emergency that caused plaintiff to be sent to lllth street and 
beyond that point to flag to a stop north bound trains so that they 
would not continue on to the possibly obstructed tracks at 107th 
street, but the agents or servants of defendants certainly created 
no emergency at lllth street, which caused plaintiff on the spur of 
the morent or otherwise to project his arm, holding the signal lan=- 
terns in his hand, into the path of the oncoming train, 

Ordinarily the engineer of the approaching passenger train 
would have seen plaintiff's lantern stop Signals long before he did 
and would have acknowledged same with two short blasts of his loco- 
motive whistle but on the occasion in question he did not see such 
Signals until he was within from thirty to fifty feet of plaintiff 
because of the brilliant headlight on the switch engine on 107th 
street, which faced south and prevented him from seeing the track 
ahead of him or anything on said track from the time he turned north 
from the curve at 128th street. Whether or not this combination of 
circumstances constituted negligence on the part of defendants it is 
umnecessary to decide, since neither the failure of the engineer of 
the passenger train to see plaintiff's signals nor the conduct of the 
engineer of the switch engine in permitting his headlight to shine 
south toward the approaching passenger train and thereby prevent the 
engineer of same from seeing plaintiff's signals was the proximate 


cause of plaintiff's injuries or proximately contributed to cause 
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~/~ 
said injuries, 

Regardless of the failure of the one engineer to see plain- 
tiff's signals or of the other engineer to turn off his brilliant 
headlight, plaintiff was in a position of safety when he reached the 
south side of lllth street and stepped from between the rails of the 
track on which the train was traveling to the east side of said track, 
He saw and heard this approaching train, He knew that it was thunder- 
ing toward him, Yet, instead of continuing to face the train as he 
flagged it and remaining in a position of safety, he turned his back 
to the train and walked north across the street with his extended arm 
projecting so far to the west in the path of some part of the engine 
that his lanterns were struck and he received the injuries complained 
of. Nothing but his own foolhardy conduct wes responsible for the 
injuries he sustained, 

it is urged that plaintiff was required by a rule of the rail- 
road company to use his signai lanterns as he did, The rule referred 
to is as follows: "7-A- Employees giving signals must locate theme 
selves so as to be plainly seen and give them in a manner to be readiiy 
understood and wust use the utmost care to avoid taking the wrong 
signals, Unless both the conductor and engineman know that a signal 
given is for them, they must not move their train until advised 
verbally." (Italics ours, ) 

This is a common sense rule and there is absolutely nothing in 
it which required plaintiff to expose himself to Ganger, He could have 
"located" himself just a short distanee further to the east away from 
the track, where his signals could have been just as plainly seen and 
his accident would have been avoided, On plaintiff's own evidence we 
are unable to conceive of any theory upon which he is entitled to 
recover, 

Other points are urged but in the view we take of this case 
we deem it unnecessary to discuss them, 

The judgment of the Superior court is reversed and judgment is 
entered here in favor of defendants and against plaintiff notwithstanding 
the verdict of the jury. 

JUDGMENT REVERSED, JUDGMENT HERE IN FAVOh 
OF DEFENDANTS AND AGAINST PLAINTIFF NOTWITH- 


STANDING THE VERDICT, 
Friend, P. J,, and Scanlan, J., concurs 
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BE IT REMEMBERED, that afterwards, to-wit! On 
the Opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, vize 
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APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


ot MTD MwA 


OCTOBER PERM, A. D. 1940 


LEONARD KILLEY, ) 
APPELLANT, } 
} Appeal fron 
vs. ) Gireuit Covrt of 
) Warren County, 
BROWN LYNCH SCOTT COMPANY, ) Illinois 
a eorporation, } 
APPELLEE, ) 


This is a suit for damages for nersonal injuries sustained 
by the plaintiff, Leonard Killey, caused by the bursting of a 
metal air pressure sprayer. The defendant is a hardware dealer 
and handles metal pressure sprayers and kindred articles. The 
plaintiff desired to purchase a sprayer to spread 15 gallons 
of liquid aluminum paint. He had no experience or knowledge in 
regard to pressure sprayers and knew nothing of their method 
of construction. He went to the defendant, Brown Lynch Scott 
and Company's retail store and explained to the salesman his 
need for a sprayer, and asked the salesman if they had any 
sprayer suitable and adapted for spreading liquid aluminum 
paint. After some conversation between the salesman and the 
plaintiff, Mr. Killey purchased a sprayer fvom the defendant. 


Mr. Killey used the sprayer for applying the liquid aluminum 


paint, and while so doing, it blew up and injured the plaintiff. 
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There are four counts in the complaint. One, "based on 
the right of recovery upon the negligence of the defendant, 
arising out of its warranty; in not taking note of the defec- 
tive assembly of the sprayer; and to warn the plaintiff, if he 
was about to put it to a use for which it was not intended, or 
to which it might not be used with safety to the operator, be 
put." 

The second count is one of negligence based upon the 
plaintiff's right of recovery upon the misrepresentations of 
the agent of the defendant as to the quality, make up, and 
assembly of the sprayer, at the time of its purchase, The 
defendant well knew, or which, by the use of ordinary care, 
the defective condition of the sprayer should have known, and 
upon their representations plaintiff relied; that he, the plain- 
tiff, was ignorant of the make up and use of such sprayers. 
Another count was based upon the Uniform Sales Act, the right 
of recovery upon a breach of the implied warranty, which arose 
out of reliance of the plaintiff upon the skill and judgment of 
the salesman for the defendant, in the selection of the sprayer 
purchased; that the defendant was advised at the time of its 
purchase, of the particular use for which the sprayer was re- 
quired, 

The fourth amended count is based upon the theory that the 
defendant, through its salesman, sold the sprayer under an oral 
express warranty, that it was of superior quality, fit for the 
purpose purchased, and upon this warranty, the plaintiff relied. 
It is further alleged that the sprayer failed to measure up to 
the warranty under which it was sold, and that by reason of the 
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defective construction of the sprayer in question, and while 
the plaintiff was using the same, the top separated from the 
bottom of the sprayer with great force and violence, and 
struck the plaintiff in the fece, and the paint contained 
in the sorayer was thrown against the body and face of the 
plaintiff and he was severely injured. 

The defendant filed its answer in which it admits that 
it sold the svrayer to plaintiff through its salesman, but 
denied that the same was warranted in any respect, It charges, 
it was sold by the defendant to the plaintiff, as a manufac- 
tured article, and at the time it was sold, the plaintiff well 
knew that the defendant had nothing to do with the manufactur- 
ing of the sprayer, but that it was sold under a trade name. 
The case was submitted to a jury and at the close of the 
pleintiff's case, the defendant entered a motion for a directed 
verdict. The Gourt susteined the motion and directed the jury 
to find the defendant not suilty, and the jury so found. The 
Court then dismissed the plaintiff's suit, and entered judg- 
ment against him for costs. It is from this judgment that the 
appeal is prosecuted. 

Jn this case, there can be no question about the evidence. 
The motion to direct a verdict for the Gefendont raises a 
question of law, namely;--Whether from all the evidence in 
favor of the plaintiff, considered to be true, together with 
the reasonable inferences which may legitimately be drawn 
therefron, the jury might find for the plaintiff:--diarido 
vs. We J. Lyneh 365 Illinois, 197, 6 N. E. 2nd 125. The 
record shows in this case that the appellant went to the store 
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of the appeilee and told the salesman for ths appellse, that 
he wanted to buy a sprayer for the purpose of spreading 15 
gallons of liquid aluminum pant; that the aluminum paint was 
liquid and very thins; that he asked the salesman of appellant 
if he haG a sprayer that was suitable for that purpose; that 
the salesman asked if the paint was heavy bodiedg or liquid, 
nad the appeliant told him that it was very thin, about like 
water waich the salesman replied, “Gur largs sprayer will do 
the job.” Then he took the plaintiff to another part of the 
store and showed him a sprayer; that the salesman stated that, 
"we handle the Oak Sprayer; they are a good reliabie company; 
that, "This sprayer has a galvanized stegl tank and a screw in 
the top which allows a large opening sc as to pour the mater- 
ial into it, you can get your arm down into it for cleaning." 


spreyer of that kind on the 
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That the salesman was holding 
counter and polating out and stating its good qualities, 
namely, its brass pump with a double grip handle, and stated, 
"Those are the things that you want in a sprayer.” There was 
some Giscussion as to the price, to which the appellant stated, 
that he sould get 9 cheaper one from Sears Roebuck Company; 
that appellant then left the store and went up town to attend 
to an errand; thet he eame back to the store of the appelies 
within a short time and met the clerk behind the desk counter. 
The salesman carried a sprayer over and put it down on the 
counter and then showed two catalogues. He read from the Oak's 
Manufacturing Company catalogue relative to the construction of 
their different sprayers, saying, "that this tank was of heavy 


galvenized steel, pump was brass, equipped with a double grip 
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handle te give maximum pressure with little effort, all seams 
riveted and sweat soldered." Then he read the description of 
the Sears Roebuck sprayer and stated, "that what he, (the 
Plaintiff,) wanted, was one where the seans were riveted and 
scldered, which is a much better construction;" that plaintiff 
told the salesman, “Appmapntly your sprayer is better constructed 
the other." "I wouldn't know, but I nesd a sprayer for the 
paint job, so I will take one of your sprayers." The appellant 
was relying upon the salesman's knowledge and his statements 
as to the construction and suitability of the sprayer for 
spreading 15 gallons¢ of aluminum paint. 

Exhibit 1, of the plaintiff, is the advertising matter 
whieh was shown to the plaintiff and read by the selesman at 
the tims the transaction was made for the purchase of the sprayer. 
Plaintiff stated that only the large print was read to him, and 
ing matter was read, which showed that 


the Sears Roebuck sprayer was a welded tank, the salesman in- 


dicated and stated that in contrast to the riveted and soldered 
seams of the defendant's sprayer, his was a much betuer type 


of constructionp that this was made as a statement of the sales- 
ian and not as reading from the advertising matter; that the 
salesman stated several times, *fhat all seams are riveted and 
sweat soldered." There is neo guestion but that the plaintiff 
purchased the sprayer and took it home, and in the course of its 
operation, the sprayer exploded and the plaintiff was injured. 
The only question presented to this Court is, whether the 
Court erred in directing a verdict for the defendant, or should 
have submitted the case to a jury for their determination. Our 
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Supreme Court in the case of Mac Andrews and Forbes Company 

vs. Mechan, 367 on Page 288, had occasion to state the law 
relative to whether there was an express warranty in the sale 

of a machine from the defendant to the plaintiff for the pur- 
pose of extracting moisture from licorice solution, and in their 
“No particular words or forms 


i Gkypress warranty. A 
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positive assertion of * matter sf fact made by the seller at 
the time of a sale, for the purpose of assuring the buyer of 
the fact and inducing, him to make the purchase, wiich asssartion 
is relied on by the purchaser, constitutes .a warranty. (VanHorn 


VV. Stauts, 297 Ill. 530; Robinson v. Harvey,’ $2 14. 58; Thorne 


2 > - = z + om 
Vv. MeVeagh, 75 24, 81; Wheeler v. Reed, 36 id. 81.) hether 
there was an express warranty is to be determined from the 


intent of the parties as shown by expressions or words used in 

the contract and the meaning to be given to them. IF the in~ 

tent was to create a definite contract of warranty as to a 

eertain quality of the article sold, such,is an sxpress warranty” 

though the contract may not have used the words Pio ress warranty" 

or either of them. The intention of the partiss is to be deter- 

mined from the language employsd, when read in the light of the 

sontext of the instrument and such surrounding ¢circumstances as 

will aid the court in arriving at the trus meaning of the parties." 
In the case of Wainer vs. Schulte Incorporated, decided 

by the Supreme Gourt of Massachusetts reported in 176 North- 

eastern at Pease 114, the defendant was a dealer in tobacco. 


The plaintiff went to the defendent and purchased some chewing 


tobacco. As ths plaintiff 
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plug of tobacco,' he bit into a nail and broke a’tooth, which 
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caused him considerable damage, for which he sued the retailer. 
During the course of the cpinion, the Court uses this language: 
"It does not follow necessarily from the fact that the article 
purchased had a trade name that it was bought thereunder or 
that the buyer did not rely on the skitbl or Judgment of the 
seller. The jury could have interpreted the plaintiff's testi- 
mony as meaning thet though he selected = brand of tobdaeec he 
did not get it, but accented = brand seleeted by the clerk. 

The existence cf an implied warranty is not nesatived where the 


purehaser of en erticle, for a definite purpose rether than of 


ase doss not eseape liability by the recommendation and 


When a written instrument ccntains the terms of a contract, 
the instrument itself must be ¢cnstrued by the Court as a quies- 


tion of law as tc whether the languase used therein, amounts to 


werrenty is orel, or orai and partly in writing, it then becomes 
a question of fact for the jury to decide whether the language 


used amounts tc a warranty. In the case cf Van Horn vs. Stautz, 
reported in 297 Illinois, at Page 530, the defendant sold the 
plaintiff some hogs which later developed were @diseased at the 
time they were sold. The pl 

hthiees. Claimine that the hogs were warranted to be sound and 
free from disease. Part cf the opinion of the Court is as 
follows: “The expression "immune hogs," as shown by the evidence, 


means hogs treated for cholera and doss not cover any other 
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diseases. These hogs had been vaccinated for cholera. The 
disease with which they were affected was mixed infection, 
which is a different disease from cholera, 

"The charwe in the declaration is that the defendant 


bvAG plainciff?'s evidence 
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Wwerrvant’ nor the word “sound" occurs in the testimony, but 
no particular words or forms of expression are necessary to 
create a warranty. A positive assertion of a matter of fact 
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made by a seller at the time of the sale for t 
assuring the buyer of 
purchase and accepted and relied on by the purchaser, consti- 


tutes a warranty. Robinson v. Harvey, €2 Ili. 5%." 


a en nt * 3 
the Court 





error contend that the question whe 
Hollis to the defendant in error prior to and at the time of 
the sale amount to a warranty was one of law for the court to 
decide, and not a question cf fact to be passed upon by the 
vy; but the ceases cited decide that where the 
relied upon to constitute a warranty are oral, it is the pro- 
vinee of the jury to determine from all the cirsunstances 
whether they amount to an express warranty. It was so decided 
in the case of Shippen v. Bowon, 122 U. 3S. 576, the court 
quoting from the opinion of the court of appeals of Maryland 
in Osgood v. Lewis, 2 Harr. & G 495: “An affirmation of the 
quality or condition of the thing sold, not uttered as matter 
of opinion or belief, made by the seller at the time of sale for 
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the purpose of assuring the buyer of the truth of 
. . * Le > 

affirmed and inducing him to make the purchase, 4f so received 

and relied on by the purchaser, is an express warranty; and 


in ease of oral contracts, on the existence of these necessary 
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‘ingredients to such a warranty it is 


to decide, upon considering all the circumstances attending 
the transaction," Other authorities were cited to the sane 


in View of ali the circumstances 
attending the transaction, whether such a warranty exists or 
not. * * * * But when the contract ig in writing it is for the 
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i: aA 4) ide pices.” wee ers ae rn area soatianm gt Sm Sy . on “a 
court to construs and to decide whether 1% contains a warranty 


Two of the cases we have cited lack one element which is in 
the present one, namely, it is claimed by the defendant that the 


manufactured article was sold under @ trade name, and buerefore 
the defendant did not warrant in any way the article so sold, 
put that the purchaser bought the same at his own risk. The 
eases which we have cited were for the purpose of showing the 
law relative to whether the statements made by the appellant 
and appellee in the present case were questions of law for the 
Court tc decide, or whether the sane should have been submitted 
to the jury under proper instructions for 


Tilinois, Appeliate 384, 26 Northwastern, 2a Edition 804, the 


plaintiff, Phyliss Beckett, entered the store of ths defendant, 
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F. W. Woolworth Company, in the City of Chicago for a cup of 
coffee, and on her way out of the store stopped at the cosmetic 
counter and picked up a tube of "Pinaud's Six-Twelve Creamy 
Mascara" its trade name. She had some conversation with the 
clerk regarding the mascara. She told the clerk that she would 
take it with her. At that time she said to the clork "This 
mascara is safe isn't it?" The clerk replied, "It is on the 
tube-- it says harmless," then the plaintiff replied that she 
would take it and she bought the bube of mascara. It later 
developed that as the plaintiff was using the mascara, she got 
some of it in her eye, and as a result thereof, she lost the 
Sight of her eye. The suit was for damages for the breach of 
warranty in the sale of mascara. The defense was that the 
mascara was not manufactured by the derendant, but sold wholly 
by them under its trade name snd therefore, they made no implied 
or expressed warranty in regard to the mascara. The plaintiff 
procured a judgment against the defendant for damages. ‘The 
Appellate Court held that whether a conversation between the 
clerk of the defendant and the plaintiff relative to the merits 
of the mascara amounted to a warranty, was a question of fact 
for the jury to decide, and affirmed the judsment. 

It is our conclusion that in this case, the trial court 


erred in directing a verdict for the defendant, but that the 


“ease should have been submitted to a jury under proper instruc- 


tions for their determination. The judgment of the trial court 


is reversed, and the cause is remanded. 


Reversed and cause remanded. 
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STATE OF ILLINOIS, | 
7ss 


SECOND DISTRICT J , I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this ——day of 


in the year of our Lord one thousand nine 





hundred and thirty- 








Clerk of the Appellate Court 
(73947) <@B3e07 
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IN THE 
APPELLATE COURT OF ILLINOIS 


SECOND DISTRICT 


OCTOBER TERM, A.D. 1940; 


DORIS BEERY, ) 
(Plaintiff)--Appellee, } 
) APPHAL FROM 
vs. ) CIRCUIT COURT, 
) HENRY COUNTY. 
RALPH Y. BREED, Administrator of ) 
the Estate of Nellis M. Breed, de- ) 
ceased, ) 
(Defendant )--Appellant. } 





WOLFE, -- P. d. 

This suit is an action at law, brought by Doris Beery 
against Ralph Y. Breed, Administrator of the Estate of Nellie M. 
Breed, Deceased, to recover damages alleged to have been caused 
by the defendant's intestate. The plaintiff was injured as a 
result of a head on collision between the automobile owned by 
Nellie M. Breed, Deeceasec, which was being driven by her Grand- 
son, Robert B. Keeler, and the automobile in which the plaintiff 
was riding owned, and being driven by her husband, Harvey T. 
Berry. The accident took place on October 14, 1938, about 
3:15 in the afternoon on U. S. Route 6, about five miles West 
of Geneseo on what is known as the Howard School House, curve. 
The Beery car was travelling in a northwesterly direction, and 


the Breed car in a southeasterly direction. In the Beery car 
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were Mr. and Mrs. Beery and their son, Harvey Lee Beery. In 
the Breed car were Nellie li, Breed, Audrey Breed, her daughter, 
and Robert B. Keeler, her grandson. As a result of the colli- 
sion, Doris Beery was severely injured, and Nellie M. Breed and 
Audrey Breed were injured end died soon after. 

The original complaint filed, was against Ralph Y. Breed, 
Administrator of the Estate of Nellie M. Breed, Deceased, and 
Robert B. Keeler. Robert 38. Keeler was not served with process, 
and is not a party to the suit. The first and second counts of 
plaintiff's petition allege that, the plaintiff, while in the 
exercise of due care and cauticn for her own safety, was riding 
in the automobile being driven by ner husband, Harvey T. Beer¥, 
in a westerly direction on a public highway; that a Chrysler 
Sedan driven negligently by Robert B. Keeler, and owned by 
Nellie M. Breed, and while the said Nellie M. Breed was a pass- 
enger in said car, collided with the automobile of Harvey T. 
Beery, and the plaintiff was injured and sustained damages. 

Count 3, after alleging the operation of the cars, charges 
that it thereupon became ani it wag the duty of the defendant, 
Robert B. kéeler, to exercise care in operating said Chrysler 
automobile along said public highway; that the defendant not 
regarding his duty in that behalf, then and there carelessly 
and negligently drove, managed and controlled said automobile, 
and thereby caused it to foreibly and violently run into auto- 
mobile in which the plaintiff was riding, and thereby plaintiff 
was injured. The Count further charges that at the time and 
place, Robert B. Keeler drove said Chrysler automobile in an 
easterly direction along said public highway on the left-hand 
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side, which was contrary to Section 54 and 55 of the Uniform 
Statutory Act of Regulating Traffic on highways. The count 
then continues, that as a direct and proximate result of said 
negligence of the defendant, and the collision, and impact of 
said automobiles, the plaintiff was greatly injured. Further 
in the count it charges and alleges that at the time and place 
aforesaid, Nellie M. Breed was the owner of, and in possession 
of said Chrysler Sedan automobile, and in charge of, and control 
of her automobile at the time and piace of said collision, and 
further alleges that Robert B. Keeler, at the time and place of 
said collision, and prior thereto, was the agent and servant of 
Nellie M. Breed in driving and operating said Chrysler automo- 
bile, and at said time and place was driving said automobile 
under the control and supervision of said Nellie M. Breed, and 
on her business and in the course of his employment. The 

count concludes with an allegation of damages. 

The answer of the defendant, Ralph Y. Breed, Administrator 
of the Estate of Nellie M. Breed, Deceased, denied all acts of 
negligence on the part of the defendant's intestate, and charged 
that the plaintiff was not in the exercise of due care and caution 
for her own safety at the time of the accident. The answer 
alleges that plaintiff's injuries were not due tc any fault, 
or carelessness, or negligence of the plaintiff, Nellie M. Breed, 
Deceased, but was due to the carelessness, improper conduct and 
omissions of Harvey T. Beery, the husband of the plaintiff, the 
driver of the automobile in which the plaintiff was riding. To 
this answer, the plaintiff filed a reply denying that plaintiff's 
injmries were caused by any act of usgligence, or omission of 
Harvey T. Beery. 
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At the close of the plaintiff's evidence, a motion was 
made by the defendant for a directed verdict. The ruling on 
this motion was reserved. The defendant did not offer any 
evidence, and the case was submitted to a jury who found the 
issues in favor of the plaintiff, and assessed her damages at 
$5,200.00. The defendant entered a motion for judgment not- 
withstanding the verdict, which motion the Court denied. The 
defendant then made a motion for a new trial, and this motion 
was also denied. The defendant then made a motion in arrest 
of judgment, and this also was denied. A judgment was entered 
on the verdict for $5,330.00, and it is from this judgment that 
the appeal is prosecuted. 

It is insisted by the appellant that the Court erred in 
not granting the defendant's motion for a judgment notwithstand- 
ing the verdict, and aiso in overruling their motion for a new 
trial. It is His contention that there is not sufficient evi- 
denee in the case to sustain a verdict in favor of the plaintiff. 
The record clearly discloses that the collision in auestion, 
occurred on the north side of the black line of a hard-surfaced 
road in what would be commonly called the west lane of traffic. 
The road does not run due east and west, but rather in a north- 
westerly and a southeasterly direction; that the plaintiff, was 
riding with her husband and small son, in en automobile being 
a?iven in a westerly direction in their proper lane of traffic; 
that the collision occurred in the north lane of treffic, where 
under ordinary circumstances the defendant's car should not 


have been driven. 
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Mr. A. B. Harrison, a witness called on behalf of the 
plaintiff, testified that the Beery car was westbound, and the 
other car eastbound; that the Beery car had run off onto the 
dirt at least half way, or a little more than one-half off of 
the pavement onto the dirt; that the other car was at an angle, 
and to the left of a person going east on the north side of the 
road; that a car in which a man, was at the wheel, and two women 
in the car, was standing with the front of the car over the left 
side of the slab. Another witness, Harry Johnson, in describing 
how he found the cars when he first arrived at the scene of the 
accident, stated, that the right wheels of the Oldsmobile were 
off on the shoulder. It was headed west. The Chrysler was 
about one-half way over the black line headed east. The cars 
were right up against each other. The Chrysler was mashed up 
in front, and the left fender of the Oldsmobile was mashed, and 
the front wheel was off. A Highway Maintenance man, Perry M. 
Skinner, stated, that when he first saw the cars, they were both 
north of the black line. The Chrysler was pointed northwast and 
the Oldsmobile northwest; that there was plenty of room on the 
slab for cars to pass going east and west. William Q'Hara, 

a farmer living near the scene of the accident, stated, that he 
got there before the cars were moved; thet both cars were conm- 
pletely over the black line on the north side of the pavement; 
that the right wheels of the Oldsmobile were about a foot on the 
north shoulder; that the Oldsmobile was pointed northwest and the 
Chrysler northeast. George Erdman, who lived about 20 rods from 
the scene of the collision, ran down to the place where the acci- 
dent occurred, and stated when he got there, both cars were on 
the north side of the black line. 
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Harvey Lee Beery, the small son of the plaintiff, after 
describing where he was riding in his “daddy&" car, in answer 
to the questions testified as follows: "Q. What was the first 
thing you noticed? A. A car coming up over the hill. q. Which 
way, from the east or west? A, From the west. @. Then what did 
you notice? Did you notice your father there as he drove along? 
A. Yes. Q. What did he do? A. He turned the wheel. @. Which 
way? A. To the right. &. Where? A. Off the road. Q. Where 
did he go off the road? A. Onto the grass. Q. Did you see or 
hear anything then? A. Yes. Q. What happened? A. I never saw 
anything, but I heard a car coming and ran right into us. 

Q. What did you hear? A. A big crash.” All of this evidence 

is wholly uncontradicted, and it seems to us the jury was justifi- 
ed in believing it and rendering a verdict in favor of the plain- 
tiff. 

It is also insisted that there is no evidence that the 
plaintiff was in the exercise of due care and caution for her own 
safety. In this, we think the appellant igs in error. The pssi- 
tion of the cars after the collision shows, that the impact took 
place on the north side of the pavement, or in plaintiff's proper 
lane of traffic, and that the defendant's car was being driven 
in the wrong lane of traffic. Harvey T. Beery's testimony, which 
is uncontradicted, is also to the effect that prior to the colli- 
sion, he had seen the car coming over the hill west of where the 
collision occurred, and between the time he saw the car approach- 
ing and the time of the collision, his father turned the car to 
the right, off of the road onto the grass. It seems to us this 
is clear and convincing proof that just before, and at the time of 
the collision, the plaintiff was in the exercise of due care and 
caution for her own safety. 
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It is also contended by the appellant, that plaintiff's 
instructions No. 3, 4 and 5 given by the Court, were erroneous 
and should not have been given, and were prejudicial to the de- 
fendant's case. We have considered appellant's criticism of 
these instructions, but we find no merit in their contention 
that they unduly emphasize the duties and obligetions of de- 
fendant's intestate and the driver of her sar, and make no re- 
ference to the duties and obligations of the plaintiff and the 
driver of the car in which she was ridings. 

An examination of the other instruction clearly shows that 
the jurors were properly instructed relative tc the duty of the 
plaintiff in the exefcise of care and caution for her own safety. 
The instruction taken as a whole, fairly presented the law appli- 
cable to the case. 


The judgment of the Trial Court is affirmed. 


Affirmed. 
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Alexandgt Lumber ipa Corporation//Plaj 
_ and Appellant, vw L. W. Ny amie pan Hof son/B.« 





Fr. Presiaine J@stice Fuuron delivered the opinion 
ofthe Court. ~™ 


The Alexander Lumber Company, the Appellant, 


filed a complaint in the Cireuit Court of McLean Coun- 


ty, seeking to foreclose a mechanic’s lien for materials 
furnished through its yards at Heyworth, Illinois, to 
one L. W. Swindlehurst, lessee of John Locke Noble 
the owner of real estate upon which Swindlehurst con- 
structed a gravel bin. By the terms of the lease Swin- 
dlehurst agreed to erect on the leased premises a 
gravel plant for the purpose of screening, grading, 
washing and preparing gravel and sand for sale. 

John Locke Noble was the owner of an 80 acre tract 
of land described as the ‘‘East one-half (14) of the 
Southeast quarter (14) of Section 28, Township 22 
North, Range 2, East of the Third P. M. in McLean 
County, Illinois.’’ 

Noble died in the year 1932, and his son, Harrison B. 
Noble, the Appellee on this appeal, became the owner 
of the said premises, and is the real party in interest 
defending the suit. Swindlehurst agreed by the lease 
to pay as rental ten cents per cubic yard for all gravel 
and sand removed from the property during each pre- 
ceding month. He became insolvent, was adjudicated 
a bankrupt and hence the suit by Appellant to collect 
the bill for materials. 

The lease was executed in September 1931, by John 
Locke Noble although the negotiations were largely 
carried on by the Appellee as the agent of his father. 
Harrison B. Noble was living on the above described 
premises as tenant of his father, who lived across the 
road. 

In the léase the premises were described as ‘‘a cer- 
tain tract of land known as the John L. Noble gravel 
pit’’ located about one mile north of Heyworth, Illi- 
nois, and more particularly described as follows: 

Beginning at a point next to the Railroad 
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Woodrum had purchased at the execution sale of Feb- 
ruary 19, 1934. Woodrum secured judgment in the 
replevin suit and shortly thereafter dismantled and 
removed the bin in question. Appellee testified that 
on several occasions during the pendency of these ac- 
tions he gave personal notice to the Appellant or its 
agents concerning these proceedings but the Appellant 
was not made a party to any of those cases. 

When Appellant filed its complaint in March, 1934, 
it alleged that the defendants Clifford Woodrum or 
C. A. Van Horn or both of them were about to take 
some steps to tear down and destroy the improvement 
constructed upon the premises out of materials fur- 
nished by the Appellant, and prayed for an injunction 
restraining said defendants from dismantling or de- 
stroying such building. The bin was actually removed 
from the premises by Woodrum in July, 1934. 

After the complaint was answered, the cause was 
referred to the Master in Chancery who made a report 
recommending a lien for the sum of $714.62, with in- 
terest from January 27, 1932. Ona hearing in the Cir- 
cuit Court exceptions to the Master’s Report were sus- 
tained and the complaint dismissed for want of equity. 
It is from that decree that this appeal is taken. 

In its decree the Circuit Court found that Swindle- 
hurst was not the lessee of the eighty acre tract here- 
tofore described but was in fact the lessee of the por- 
tion of said real estate particularly described in the 
lease by metes and bounds; that the erection of a gravel 
bin upon the premises sought to be foreclosed did not 
constitute a permanent building or improvement upon 
the premises but was temporary in character and con- 
stituted a trade fixture which was subject to be changed 
from time to time as the operation of the gravel bin 
might require, and that it was not in fact an addition 
to the real estate, did not enhance its value, but was 
personal property removable by the tenant. 

The main questions raised by the record in the case 
are 

1. Did the improvement in controversy constitute 
a permanent improvement or merely a trade fixture? 

2. Was Appellant estopped from asserting its claim 
for lien because of intervening circumstances? 

3. Was the claim for lien fatally defective in not 
differentiating between lienable and non _lienable 
items? 

4. Did the claim for lien fail to comply with the 
statutory requirements in the description of the real 
estate? 
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A careful reading of the testimony convinces this 
court quite conclusively that the improvement made by 


_Swindlehurst as tenant in this case was permanent in 
~ character and constituted a building within the mean- 


ing of Section One of the Mechanics Lien Act. The 
manner of construction was entirely foreign to that 
of a trade fixture. The building consisted of a heavy 
concrete foundation extending from two to three feet 
underground. The bin or superstructure was attached 
to the concrete foundation by means of uprights con- 
sisting of 8 x 8 timbers fastened to the foundation with 
bolts set in the concrete. The building was 30 feet 
high, 12 to 15 feet wide and about 60 feet long, with 
provisions at the top for the support of machinery 
which hoisted and screened the gravel. Near the bin 
a switch track was located and installed at a very sub- 
stantial expense. Competent witnesses testified to the 
permanency of such construction and it is apparent 
from the very nature of the building itself that it is 
more than a trade fixture and could not be moved and 
changed from time to time as the operation of the 
gravel bin might require. 

The improvement is firmly attached to the realty 
and a permanent fixture. 

Both John Locke Noble and the Appellee, Harrison 
B. Noble, were present at frequent intervals during the 
construction of the building and directed the location 
of the gravel bin and the position of the fences. The 
evidence is convincing that they authorized and know- 
ingly permitted their lessee to make the improvement, 
and they cannot now be heard to say that the improve- 
ment was undesirable or unprofitable when there were 
no restrictions as to the extent of such improvement. 
Fehr Construction Co. v. Postl System, 288 Ill. 634. 
Haas Electric Co. v. Amusement Co., 236 Ill. 452. 

It is next insisted that Appellant is estopped from 
asserting its claim for lien because of its conduct after 
the foreclosure proceedings were instituted in March, 
1934. The facts show the following series of events. 
The lease to Swindlehurst was executed in September, 
1931. The tenant immediately entered upon posses- 
sion and during the following winter and spring con- 
structed the gravel bin. The last material was fur- 
nished by Appellant in June, 1932. The lien was filed 
August 25, 1932, and the foreclosure was filed in 
March, 1934. In December, 1933, Woodrum sued 
Swindlehurst for wages and recovered a judgment. 
Execution was issued and levy made upon the gravel 
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bin in question. Sale was made by a constable on 
February 19, 1934, and the bin was torn down and 
dismantled after sale. In July, 1934, Woodrum sued 
out a writ of replevin against Appellee and recovered 
judgment for possession during that month. All of 
these proceedings were carried out in a court of the 
Justice of the Peace. In the complaint filed for fore- 
closure of the lien the Appellant asked for an injunc- 
tion restraining Woodrum and others from destroying 
and tearing down the gravel plant. It is the position 
of Appellee that Appellant is now estopped from as- 
serting its lien because more diligence was not shown 
in securing an injunction as prayed for in the com- 
plaint. Appellee relies upon the doctrine laid down in 
Loughran v. Gorman, 256 Ill. 46, and other cases 
wherein the Court holds that if a person interested in 
an estate knowingly misleads another into dealing with 
the estate as though he were not interested, he will be 
postponed to the rights of the party so mislead. Also 
that it is the duty of a person having a right to assert 
it when he sees another about to commit an act infring- 
ing upon it; and acquiescence consisting of mere si- 
lence may operate as an estoppel in equity to preclude 
a party from asserting legal title or rights in prop- 
erty. 

The situation in the present case does not fit that 
principle of law. The Appellant filed its claim for 
lien very promptly after the delivery of the last ma- 
terials. Whether it had any knowledge or not of the 
proceedings for judgment in the Justice Court, it chose 
the proper forum for having its rights adjudicated 
when it filed a complaint to foreclose its lien in the 
Cireuit Court of McLean County. It made all parties 
interested in the subject matter defendants in the suit. 
It was not made a party to any of the suits or pro- 
ceedings had in the Justice Court. Under these cir- 
cumstances it cannot be said that the Appellant stood 
idly by and because of silence misled any other person 
as to what its claim was against the property. Neither 
did they remain silent as to their rights, because filing 
the foreclosure suit setting up the interests of the 
parties was the most positive assertion of their claim 
that could be lawfully made. 

We do not believe that Appellant was in any manner 
estopped from asserting or prosecuting its claim be- 
cause of the facts related in this record. 

The question of whether the claim for lien is defec- 
tive because it does not distinguish between lienable 
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and non lenable items, is not clearly presented by the 
record. In the objections filed by Appellee to the report 
of the Master in Chancery there was no mention made 
of this point and no finding on such question in his re- 
port. The decree of the Court is silent as to any con- 
troversy of that character. The Appellee now says 
that a boiler house was built upon the premises with- 
out foundation and movable. 

The original contract for materials amounted to 
$1,261.60, upon which the sum of $400.00 in cash was 
paid and some materials returned. Swindlehurst tes- 
tified that all the materials purchased from Appellant 
were used in constructing the gravel bin and none used 
in any other place. There is no testimony introduced 
in opposition to that evidence. We do not deem this 
point a serious obstacle to recovery by Appellant. 

Finally the Appellee urges that the claim for lien 
was invalid because of the incorrect description of the 
premises and this perhaps presents the most serious 
problem in the ease. 

The description in the claim for lien covers a much 
larger tract than the portion covered by the lease or 
by the subsequent oral agreement. In Springer v. 
Kroeschell, 161 Ill. 358, the Court said, ‘‘A description 
is sufficient, if there is enough in it to enable a party 
familiar with the locality to identify the premises in- 
tended to be described, with reasonable certainty’’. In 
the case of Sorg v. Pfalzgraf, 113 Ill. App. 569, the 
Court said, ‘‘The fact that a lien is claimed upon more 
land than is subject thereto does not defeat the lien, if 
it does not injure or mislead any one, and if it is not 
done fraudulently’’. This language was adopted and 
approved in the case of Granquist v. Western Tube 
Co. 144 Ill. App. 230. 

The Appellee in this case was entirely familiar with 
the tract described in the claim for lien as well as the 
portion used by Swindlehurst in making and operating 
the improvement. As no third party was interested 
the Appellee could not be misled and there is no show- 
ing that the inclusion of the larger tract in the claim 
was done fraudulently. We do not believe the descrip- 
tion of more land than was subject to the lien in the 
claim filed should be cause for defeating the lien on the 
portion of the land which should be subjected to such 
lien. 

It is the opinion of this Court that the decree of the 
Cireuit Court was erroneous and should be reversed 
and remanded for the purpose of ascertaining by com- 
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petent proof just what portion of the real estate de- 
scribed in the claim for lien should be made subject 
to the lien; that in all other respects the decree should 
overrule and deny the exceptions to the Master’s re- 
port, direct the payment to the Appellant of the 
amount found due, together with interest and costs as 
found in the said Master’s report; that in default of 
such payment the premises found subject to the lien, 
or so much thereof as may be sufficient to realize the 
sum so due under the decree may be sold under the 
orders and direction of the Cireuit Court of McLean 
County. 

Decree Reversed and Remanded in part 

with directions. 
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surance policy for a loss he claims to have sustained to 
household and personal effects in a building located at 
Topeka, Illinois. His amended declaration set forth 
his former residence; that on January 15, 1932, he 
procured a fire insurance policy from Appellant in the 
amount of $1,500.00 covering his household goods and 
personal effects; that the fair cash value of said prop- 
erty on February 18, 1932 was $1,334.70 and on that 
date it was totally destroyed by fire; that he applied 
to agent of Appellant for adjustment and for blanks 
on which to make proofs of loss; that such agent re- 
fused to furnish him such blanks and denied liability 
on the part of Appellant. 

Appellant filed a general issue and a large number 
of special pleas setting forth policy provisions and 
violations thereof by Appellee. Replications were filed 
to all such pleas. 

The proofs show that in December, 1931, the Appel- 
lee was a resident of Marcelline, Missouri. On Janu- 
pry Ist, 1932, he rented a house in the Village of To- 
peka, Illinois, and moved three truck loads of furniture 
and household goods to his new residence. On Janu- 
ary 15th, 1982, ‘he procured an insurance policy from 
James M. Gregory of Havana, Illinois, a soliciting 
agent for the Appellant Insurance Company. On 
February 18, 1932, the building, which he had rented 
from one Rilea, was destroyed by fire. The house con- 
sisted of six rooms and a basement. On the afternoon 
before the fire the Appellee testified that he went to 
Havana by train and stayed over night. The fire was 
first seen by neighbors about two o’clock A. M. and 
Appellee stated Be did not learn of the fire until he 
returned from Havana the same morning. He further 
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testified that within a day or two he notified James 
M. Gregory of the fire and Gregory immediately visited 
the premises and told Appellee the adjuster would be 
along in a few days and look after his claim; that 
Appellee went to Havana a few days thereafter to see 
Gregory and was arrested and placed in jail where he 
was confined for about ten days; that after he got out 
of jail he again went to Gregory and asked for the 
proper blanks to make out his proof of loss; that 
Gregory refused to furnish any blanks and told him 
the Company did not owe him anything and denied 
liability. Two witnesses for Appellee, Lyle Barrett 
and Homer Medlin, corroborated this conversation. 
As to the facts concerning the moving the three truck 
loads of furniture and the general character of the 
household goods moved, the Appellee was corroborated 
by witnesses Homer Medlin, Carl Barrett and Dale 
Lane. The Appellee testified to the value of the dif- 
ferent items of household goods destroyed by the fire, 
which he said amounted to about $1,334.00. 

For the Appellant Charles H. Long, in the small 
loan and financing business, who had never seen the 
furniture or household goods, testified as to the value 
of each article, aggregating not to exceed the sum of 
$164.50. James M. Gregory testified as to the issuance 
of the policy for $1,500.00, the notification to him by 
the Appellee of the loss, but denied having the con- 
versation with Appellee in the presence of Medlin 
and Barrett. He further stated that he notified Ap- 
pellee that he had no power or authority to adjust 
losses or to either deny or affirm liability on the part 
of Appellant. Other witnesses testified as to having 
been in the Appellee’s house on one or two occasions 
and that they had never seen many of the articles 
which the Appellee claimed to have owned and lost 
in the fire. None of these witnesses claimed to have 
made any inspection of all the rooms in the house 
occupied by Appellee and had made only casual ob- 
servation of the contents. Others testified that the 
shades were drawn or pulled down in the house both 
day and night. There was other negative testimony 
concerning observations of witnesses as to what could 
be seen in the debris and ashes after the fire. 

The case was tried before a jury in the Cireuit Court 
of Adams County resulting in a verdict for the Ap- 
pellee in the sum of $1,250.00. Later the Court over- 
ruled motion of Appellant for judgment notwithstand- 
ing the verdict, or in the alternative for a new trial, 
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or in the alternative in arrest of judgment, and upon 
Appellee consenting to a remittitur in the sum of 
$221.65, entered judgment in favor of Appellee for 
$1,028.35 and costs. Appellant is appealing from that 
judgment. 

The Appellant very earnestly insists that the Appel- 
lee ought not to recover, because the proofs show evi- 
dence of incendiarism; fail to show by competent evi- 
dence the amount of the alleged loss and damage ; show 
evidence of fraud and false swearing on the part of 
Appellee; and that Appellee failed to comply with the 
requirement of the policy that the insured within 60 
days after a loss give to the insurer a sworn proof 
of loss, any one of which would be sufficient to void 
the policy. While we recognize there is an abundance 
of law covering each of the points raised by the Appel- 
lant and that he has presented the same in a scholarly 
and lawyerlike manner, we feel that the problems in 
the case are largely questions of fact which have been 
submitted to a jury. The story of the fire leaves open 
a large field for the imagination and perhaps some of 
the conduct of the Appellee could be made the basis 
for suspicion, but there is no clear proof of incen- 
diarism, nor positive evidence of fraud or false swear- 
ing. The evidence of Appellee as to values and the 
amount of the alleged loss are somewhat indefinite but 
sufficient to sustain a verdict and judgment. There 
was sufficient testimony in the record to sustain a 
finding by the jury that the condition of the policy re- 
quiring sworn proofs of loss to be furnished to insurer 
within 60 days was waived. 

This case was originally started in February, 1933, 
as a bill in equity. A reference was had to a Master 
in Chancery who took the proofs and found in favor 
of the Appellee, fixing the value of the property de- 
stroyed at $747.55. That finding and report of the 
sMaster was approved and affirmed by the Circuit 
Court and decree entered. Upon appeal to this Court 
the cause was reversed and remanded because we did 
not believe the case showed any basis for equitable 
relief and that Appellee had an adequate remedy at 
law. The Cireuit Court of Adams County then trans- 
ferred the case to the law calendar and the issues were 
tried before a jury, and verdict returned. Motions 
were heard before a competent trial judge who re- 
quired a remittitur and then entered judgment. We 
do not find any substantial error in the Rulings of that 
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Court on the admissibility of evidence nor in the giving 
or refusal of instructions to the jury. 

With this history of the case before us, and the find- 
ing both in the equity case, and the trial before a jury 
in favor of Appellee, we are reluctant to disturb the 
judgment of the trial Court on this record and the 
same is therefore affirmed. 

Affirmed. 
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gor damages resulting from 4 
A ieee enclh of certs #in warraaities in connection with 
¥ the ‘sflle of corn on Aipril 19°1936. 
The complaint allegéfand the proof on the pa rt of 
Appellants showed that on the 18th day of Aprik, 1936, 
William Vollbracht drove out to the Renken farm and 


rsfand sisters, doi Posing as Renken Brog. 


~ looked over a crib of corn; that the next morning both 


Appellants, who were father and son engaged in the 
seed business at Camp Point, Ilinois, went back to 
the Renken farm and bought 1067 bushels of corn at 
$1.25 per bushel. Appellants both testify that before 
the sale was made they had a conversation with Al- 
bert Renken, one of the Appellees, at which Wilke 
Renken another Appellee was present; that Albert 
Renken stated that the crib contained good seed corn 
grown in the year 1933, and that it would test 90% 
or better; that they had tested it and it tested 95% 
that Appellants paid for the corn and after delivery it 
was tipped, sorted and shelled; that they offered the 
shelled corn at $3.00 a bushel and the cob corn for 
$2.50 a bushel; that they sold the corn as having been 
grown in 1933 and having a germination of 90-95% ; 
that when complaints came in from customers about 
the Renken corn, they quit selling it and made a re- 
fund to most of the customers and sold the balance as 
ordinary feed corn at whatever price they could secure 
averaging about fifty cents a bushel; that they later 
learned the corn was grown in 1932. Also that they 
made no germination test of the Renken corn before 
selling same. 
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The proof of the Appellees showed that they did not 
guarantee and represent the corn to be seed corn, but 
told Appellants that the corn was grown in 1932; that 
Appellants purchased it at their own risk and that 
they did not have anything to do with the seed corn 
business; that Appellant William Vollbracht said that 
the corn looked good to him, that he had had forty 
years experience; that the corn was laying loose in 
the bin and was inspected by Appellants; that Wilke 
Renken told the Vollbrachts that his brother took a 
test of the corn and it tested 70% and that Mr. Huey 
and Mr. Lohr had taken a test which tested between 
50 and 60%. 

Proof was made that the corn was not good seed 
corn and that the price of ordinary corn during the 
month of April, 1936, was from 60 to 70 cents a bushel. 

On a trial in the Cireuit Court of Adams County 
the jury found the issues for the Appellees, upon which 
verdict judgment was entered against the Appellants 
for costs, and the appeal is from that judgment. 

Appellants contend that the verdict is manifestly 
against the weight of the evidence, but the evidence 
above related formed a clear issue of fact as to whether 
the Appellees made the representations and warranties 


in connection with the sale of the corn as claimed by 


Appellants. The evidence was conflicting and on the 
main issue confined to the testimony of the parties 
themselves. This was a question which was peculiarly 
within the province of the jury to decide, and having so 
decided, it would be manifestly unfair for a Court to 
disturb their verdict. Wright v. Stinger, 269 Ill. App. 
224, 

Further complaint is made because the trial Court 
refused to give certain instructions to the jury offered 
in behalf of Appellants. Instruction No. 23 offered 
by Appellants and refused reads as follows: 

‘“The Court instructs the Jury that the measure of 
damages in this case is the difference between the 
contract price and what the corn was actually worth 
in the market at the place and at the time when the 
corn was actually delivered by the defendants to the 
plaintiffs. ’’ 

This instruction may contain a substantially correct 
rule of law but it does not preface the rule by any 
statement of the facts upon which the rule is based and 
might lead the jury to believe the court was of the 
opinion that the Appellants were entitled to damages. 
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We believe the instruction in its present form was 
properly refused. 

Instruction No. 24, also refused, related to the credi- 
bility of witnesses and its contents are substantially 
set forth in three similar given instructions, being Nos. 
6 and 8 on the part of Appellants and No. 11 on the 
part of Appellees. The question of the credibility was 
fully covered by given instructions. 

Instruction No. 25 on the matter of preponderance 
of evidence includes also credibility and the statement 
at the close of the instruction announcing that 

‘the number of credible and disinterested witnesses 

on the one side or the other of a disputed point is 

a proper element for the jury to consider in deter- 

mining where lies the preponderance of the evi- 

dence”’ 
is included verbatim in instruction No. 8 given in be- 
half of Appellants. The omission of the first clause of 
said instruction 

“‘The jury are instructed that the preponderance of 

evidence in a case is not, necessarily, alone deter- 

mined by the number of witnesses testifying to a 

particular fact or state of facts’’ 
in the light of other instructions given on preponder- 
ance of evidence, could not be considered harmful. 

Another instruction which Appellant contends was 
improperly refused was No. 26, as follows: 

““You are instructed that the weight of the testi- 
mony does not necessarily depend on the greater 
number of witnesses sworn on either side of a ques- 
tion in dispute, but you are at liberty, as jurors, to 
consider all the facts and circumstances appearing 
from the evidence in the case, and determining from 
that which of the witnesses are worthy of the greater 
eredit; and if you believe, from the evidence that 
the evidence of a small number of witnesses on one 
side is more credible and trustworthy than the evi- 
dence of the greater number on the other side, then 
the evidence preponderates on the side of the smaller 
number of witnesses.’’ 

This same instruction was given and approved in 
the case of The St. Lows and O’Fallon Railway Com- 
pany v. The Union Trust and Savings Bank, 209 Il. 
457, but has received considerable attention in later 
ceases. In commenting on such an instruction our 
courts have criticized the same and similar language 
because it tends to minimize the influence of the num- 
ber of witnesses and is not balanced by a further state- 
ment that the number of credible witnesses is a proper 
element to be considered by the jury. City of Chicago 
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v. Van Schaack Bros. Chemical Works, 330 Ill. 264. 
Rudin v. Wheelock, 249 Hl. App. 249. Noone v. Olehy, 
297 Ill. 160. We do not consider that the Court erred 
in refusing this instruction. 

Instruction No. 27 might well have been given by 


~- the Court but its various elements have been expressed 


in one form or another in other given instructions so 
that the refusal of same was not substantial error. 
The refusal of instruction No. 28 was correct. The 
statement in an instruction relating to the question 
of the burden of proof 
‘*that if the jury find that the evidence bearing upon 
plaintiffs’ case preponderates in their favor, al- 
though but slightly, it will be sufficient for the jury 
to find the issues in their favor’’ 
has many times been condemned by our courts. Mol- 


loy v. Chicago Rapid Transit Co., 335 Tl. 164. 


We do not deem it serious error that the Appellants’ 
instructions Nos. 29 and 30 were refused. Where 
there were some inconsequential errors in the instrue- 
tions, they are not sufficient to demand a reversal of 
a judgment based upon the verdict of a jury. Down v. 
Comstock, 318 Ill. 446. 

Even if slight errors may have intervened it is ap- 
parent from the record that both sides of the case were 
given a fair and impartial trial, and the judgment of 
the Court entered upon the verdict of the jury is 
affirmed. 

Affirmed. 
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The defendants, John Dorey ond Robe if 
were tried and found guilty bya jury in thie 
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arged with 
of Section 13%of the Re- 

fax” Act (Ill. Rev “AStat., 1939, 
4sy wilfully and unlawfully failing 


’ to none returns to the State Department of Finance 


of all tangible property sold by them for the respec- 
tive months of April, May and June, 1939. Motions 
to set aside the verdict and in arrest of judgment were 
filed and denied, and judgments of conviction were 
entered on the verdict. A fine in the sum of $1000 and 
for costs was assessed against the defendant John 
Player, and he was sentenced to serve a term of ninety 
days in the County jail. Robert Player, fined $200.00, 
does not join in the writ of error sued out by John 
Player. Separate verdicts and judgments were not 
returned and entered as to each count. 

It is contended that the evidence fails to establish 
the guilt of the defendant beyond a reasonable doubt; 
that. the Court erred in refusing to give to the jury 
defendants’ refused Instruction No. 1, and that it was 
error to sentence the defendant to a fine and imprison- 
ment in gross, instead of fixing a sentence on each of 
the counts of the indictment. 

John Player and his brother, Robert Player, have 
operated a dairy business in Warrensville, Illinois, for 
the past twelve years. They sell dairy products at 
retail, and a part of their business is classified as 
wholesale. 

Two investigators for the Retailers’ Occupation Tax 
Division of the Finance Department of Llinois testi- 
fied that on August 14, 1939, in the course of their 
duties, they purchased drinks at the defendant’s place 
of business; that the defendant told them that he had 
never filed any returns and that he did not intend to 
file any. 
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A number of citizens of Warrensville testified to 
having made purchases of dairy products at the de- 
fendant’s place of business during the months of April, 
May and June, 1939. In fact, the defendant admits 
that he filed no returns for these months with the De- 
partment of Finance and gave as his reason that he 
had a case pending at Wheaton, Illinois, involving the 
amount of tax which he owed the State. He also 
testified that he felt that the Tax Act was unfair, dis- 
criminatory and unconstitutional and that his rights 
were being infringed upon; also that he felt that the 
filing of the returns might jeopardize his position in 
the civil suit pending against him and that he had no 
intention of defrauding the State out of any sales tax 
that may be due to it. On cross examination he said 
that he had never paid any sales tax, but that he had 
paid a judgment rendered for tax. The defendant 
admitted that he had filed no returns as required by 
the Act, hence the only question to be determined was 
whether or not he had wilfully failed to file the returns. 

This was purely a question for the jury. The de- 
fendant knew, or should have known, that the constitu- 
tionality of the Retailers’ Occupation Tax had been 
sustained in many cases. He had persistently refused 
to pay the tax and refused to make returns of the sales 
of tangible personal property, as required by the Re- 
tailers’ Occupation Tax Act. The defendant testified 
fully as to his reasons for not filing returns as required 
by law. He also offered proof of his good character 
and reputation. The jury failed to accept this ex- 
planation for not complying with the provisions of the 
Act. From the evidence, the jury was fully justified in 
finding that such failure was wilful. It became a ques- 
tion of fact for them to determine. His intention was 
to be gathered from his actions and conduct appearing 
in evidence and not alone from his stated intention. 

Complaint was made of the Court’s action in refus- 
ing defendant’s Instruction No. 1, in which the jury 
was told that the word ‘‘wilful’’, as used in the indict- 
ment means more than intentional and that it means 
‘‘A determination with a bad intent to omit filing the 
reports in question’’. This Instruction does not cor- 
rectly state the law. The correct statement of the law 
was given in other instructions. 

The jury was fully instructed. They were told by 
another instruction that even if the defendants were 
mistaken in their interpretation of the law, yet if you 
find that they honestly believed that they were not 
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subject to the Retailers’ Occupation Tax, nor under a 
duty to file the reports in question, then the failure, 
if any, to file said reports was not wilful, and the de- 
fendants should be found not guilty. There was no 
error in refusing defendant's Instruction No. 1. 

It is further contended by the defendant that the 
Court erred by assessing against him a gross fine of 
$1000 and to serve a sentence of ninety days in jail, 
for the reason that each of the counts of the indict- 
ment charged a separate offense, and insists that a 
separate penalty should have been imposed on each of 
the counts of the indictment. No assignment of error 
nor contention was made that the punishment is ex- 
cessive. 

The penalty assessed could have been properly as- 
sessed under either of the counts of the indictment. 
The State may join misdemeanors of the same char- 
acter in the same indictment, and the Court may fix 
separate punishment upon each count on which there 
is a conviction. This practice has always been ap- 
proved by the Courts of Review of this State. People 
yv. Elliot, 272 Ml. 592, 112 N. EH. 300. 

While it would be proper to remand this case with 
instructions to the lower Court to impose a separate 
sentence on each count of the indictment, the plaintiff 
in error has not specifically asked that the cause be 
remanded to the Circuit Court for resentence. There- 
fore, we see no reason why this Court should not 
affirm the judgment under the authority of People v. 
Rettich, 332 Ml. 49, 163 N. E. 367. 

This Court has carefully examined all of the plain- 
tiff in error’s assignments of error and finds no pre- 
judicial error therein. The judgment of the Trial 
Court is therefore affirmed. 

Judgment Affirmed. 
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eeeMing’ had been instituted jn 





al restraint of aethedant 
probation officer ‘of said 
* county. A decree had previously been entered by the 
“County Court of said County on September 5, 1938, 
declaring said children, then aged one year last past, 
to be dependent children and ‘awarding custody and 
guardianship of their persons to said probation of- 
ficer. 

Relator Juanita Green alleged that at the time of the 
dependency proceedings in the County Court, she was 
a minor, aged seventeen years, was not served with 
summons nor other notice, but entered her appearance 
in writing and that the decree was void for want of 
jurisdiction of her person. The Circuit Court, upon 
such verified petition and return, together with record 
of the County Court in the dependency proceeding and 
hearing of oral testimony of relator as to her age, over 
defendant’s objections, held the decree of the County 
Court to be void for want of jurisdiction of the person 
of the relator, who was found to be a minor at the 
time the decree was entered; that said children were 
unlawfully held in custody and control of the defend- 
ant and ordered that they be restored to the custody 
of the petitioning mother. Appeal herein then fol- 
lowed. 

Appellant assigned error in overruling defendant’s 
objection to oral testimony showing relator to have 
been a minor when she signed her entry of appearance 
and waiver of summons in the County Court and in 
denying defendant’s motion to strike said oral testi- 
mony. 

There was no dispute as to the facts in this case. 
Defendant appellant’s sole contention is that the de- 
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cree of the County Court could only be directly at- 
tacked and could not be attacked collaterally in a 
habeas corpus proceeding on jurisdictional grounds 
unless such grounds or lack of jurisdiction affirma- 
tively appeared upon an examination of the record and 
that no evidence, de hors the record, could be ad- 
mitted in support of such collateral attack. 

The petitioning relator contends, e contra, that an 
infant defendant is incompetent to waive service of 
process or confer jurisdiction of the Court by volun- 
tary written appearance and that such collateral fact 
of infaney establishing want of jurisdiction could be 
shown by evidence de hors the record. 

The decree of the County Court sought to be col- 
laterally attacked recites that ‘‘it appearing to the 
Court that Robert Green and Juanita Green, parents 
of said children, defendants in said cause, have en- 
tered their appearance in writing, waiving issuance 
of summons and consenting to a hearing before the 
Court, and that all parties at interest are now before 
the Court. The Court finds that it has jurisdiction of 
all the parties to this cause and the subject matter 
hereof.’’ Following the above jurisdictional recitals 
and findings, the decree contains the usual recitals and 
findings based upon and conforming to the require- 
ments and provisions of the dependency act (Chapter 
23, par. 196, et. seq., Ill. Rev. Statutes, 1939), and de- 
crees the children to be dependent within the purview 
of the Act and further finds that ‘all of the allegations 
as set forth in the petition are duly proven to be true 
as therein alleged.’’ It further recites that ‘‘the Court 
hereby retains jurisdiction of this cause for the pur- 
pose of making such further or other orders herein 
for the welfare of said children as may from time to 
time be found to their best interests and in accordance 
with the Statute in such cases made and provided.’’ 

From the affirmative recitals of the decree or from 
the whole of the record, nothing appears to indicate 
that the Court lacked either jurisdiction of the parties 
or the subject matter of the cause, but the contrary is 
recited therein. The findings of the Court were sought 
to be collaterally attacked by the oral testimony of the 
petitioning mother de hors the record to the effect that 
she was aged seventeen years when the entry of ap- 
pearance and waiver of process was filed by her, to 
the admission of which objection was interposed by 
appellant in the habeas corpus hearing and should 
have been sustained by the Court. 
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In a collateral attack seeking to show lack of juris- 
diction of the parties in the Court, where such juris- 
diction is expressly found and decreed by the Court, 
the lack of jurisdiction must appear from the face of 
the record and cannot be shown by testimony de hors 
the record. Harris v. Lester, 80 Il. 307, 314; Water- 
bury Nat. Bank v. Reed, 231 Ill. 246, 250; 83 N. E. 188; 
Smith v. Herdlicka, 323 Il. 585, 591; 154 N. H. 414. 

An attack upon a decree by habeas corpus is a col- 
lateral attach. People v. Montgomery, 365 Ill. 478, 6 
N. E. (2d) 868; People v. Fahey, et al., 230 Ill. App. 
143. 

The record and the jurisdiction recitals of the Coun- 
ty Court, which, for the purpose of the hearing herein, 
affirmatively show jurisdiction of the parties and sub- 
ject matter, purport a verity and could be neither col- 
laterally attacked nor reviewed by a proceeding at law 
under the habeas corpus act. Whether or not the rec- 
ord could be attacked in a chancery proceeding in the 
nature of a bill for review or by a hearing in the Court 
under applicable provisions of the statute, as in the re- 
cent case of In re Tilton, 286 Ill. App. 388, 3 N. E. (2d) 
716, are not matters before this Court, and any com- 
ments in relation thereto would be mere obiter dicta. 

The judgment of the Circuit Court of Tazewell Coun- 
ty is reversed and the cause remanded with directions 
to dismiss the petition and remand the children to the 
custody of the probation officer. 

Reversed and remanded with directions. 
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STATE OF ILLINOIS 
APPELLATE COURT 


eo ee 


FOURTH DISTRICT CLERK OF THE APPELLATE COUR‘? 


FOURTH DISTRICT OF ILLINEIS 
October Term, A. D. 1940. 


Term No. 4001 





CHARLES KLEHM oy 





Plaintiff-ap ellee al fron tie 
Vv. Circuit Meurt of; 
EDWARD TRIRPL ae f St fore ir 
Defendant Appellant. \ é f 
STONE, P. e2V TT iel _) 6 


This appeal from the Circuit Court of St. Clair 
County is to reverse a judgnent of $52.00 in favor of 
plaintiff as the result of an accounting between the parties 
had under the direction of the Court. 

Back in 1933 the parties entered into a contract 
to engage together in the growing of peonies on the share, 
pleintiff to furnish the plants, defendant to furnish the 
lang and do the work. Business apparently went on anicably 
for some years and in 1935 a new contract was entered into 
which embodied substantially the features of the old con- 
tract. In 1939 the defendant claimed the right to rescind 
this contract and adopt another course of conduct then that 
which the parties apparently hed understood the contract to 
prescribe. This plaintiff objected to and the result was 
this lawsuit. 

At the trial the court denied the right in defendant 
to rescind the contract. In this we think under ell the 
circumstances and a rational and reasonable interpretation 
of the contract, the court was correct in its ruling. It 
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then became a question of accounting between the parties. 
This was done under the direction of the court sand we may 
say a careful accounting was made on a subject which wes 
highly technical. Defendant insists that he was denied 
his rights by reason of the admission of testimony which 
the court admitted erroneously. Even granting that fact 
for the sake of argument, which we do not admit, we are 
still of the opinion that the court had enough competent 
evidence before it to justify its decision of the question 
before it. The court heard the witnesses and saw them as 
they testified, made allowance for credits end debits and 
in all things conducted an accounting in which he found 
that the defendant was indebted to plaintiff in the sum of 
$52.00. Judgment was rendered for that amount. 

There was no guestion of law involved here that 
would justify us in reversing this cause. We therefore 
conclude that the finding and judgment of the trial court 


was correct. It is hereby affirmed. 


Judgnent Affirmed. 
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KATHERINE SC 

Plaintiff-Appellée 

Ve 
CITY OF EDWARDSVILLE, 

ILLINOIS, A Nunigipal 

Corporation, 

Defendant-Aj 
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STONE, P. J. 


On the Nene of April 30, 1939, appellee was injured 
by falling on a sidewalk at 500 North Main Street in Edwards- 
ville, Illinois. The fall was occasioned by tripping over a 
snall pipe protruding from a concrete slab. This pipe was 
about three inches high and about the same in diameter. It 
was about one inch west of the sidewalk on which appellee was 
walking. At the time of her injury she was walking on a side- 
walk which was in good order; the sun was shining; the weather 
was clear, and the sidewalk was dry. The piug which is shown 
in appellant's exhibits is a part of a gas pipe connecting with 
the gas takn underneath the ground and was capped by the company 
at the time the pump was removed. The sidewalk there is five 
feet wide. Appellee with her sister dnd Mrs. Hosto were walking 
abreast along this sidewalk going north and when they reached 
the point at or near where the gas pive is they met a woman con- 
ing south on the sidewalk. Appellee stepped off the sidewalk 
onto the block of concrete and the other two women stopped and 
stepped back to let the other woman pass. After this other woman 
passed by, appellee started to walk back on the sidewalk and as 
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she did she tripped or stubbed her toe on this gas plug and 
fell towards and onto the sidewalk. Her hand was injured. 
Afterwards infection set in and she wes treated by a doctor 
in Edwardsville and later by a doctor in St. Louis. 

She brought suit against the City of Edwardsville for 
danages for her injuries growing out of the incident of the 
fall. The connlaint was in one count. Before bringing her 
suit she complied with the Statute in reference to giving 
notice to the city attorney and the city clerk, and started 
the suit within the six months period, and so forth; but in 
her complaint she did not allege that she had given the notice 
as prescribed by the Statute. Evidence in proof of the giving 
of such notice was offered at the trial, objected to by ap- 
pellant, but permitted to go to the jury over the objection, 
by the court. A verdict was rendered in favor of plaintiff 
for the sum of $1500.00 

Appellant filed a motion in arrest of judgment on 
April 50, 1940, raising the same ground, -- that is, that the 
notice prescribed by the Statute was not alleged in the con- 
plaint. On the 6th of May Appellee moved to amend her com- 
plaint to allege the statutory notice. Appellant on May the 
13th filed its motion to strike appellee's motion for leave 
to anend. On the same day the court entered an order allowing 
Appellee's motion to ament compalint and recited in said order 
that the amendment is filed. Appellant's motion to strike 
was argued and taken under advisement. On June 28th the court 
denied appellant's motion to strike and entered judgment on 
the verdict. It is called to the attention of this court that 
the motion for leave to amend was not actually filed until 
June 29th, the day after the judgment. 

It appears from the record, however, that all parties, 
--the court and counsel for either side, regarded it as filed, 
and that appellant had copies of the notice and motion to 


anend, and acting upon that they filed their motion to strike 
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said emendment. Inasmuch as all parties interested treated 
the Motion as filed on the 15th day of May, the actual 
physical filing on the 29th of June we do not regard as of 
serious consequence. 

This record does not show a failure of a cause of 
action, but does show a cause of action defectively stated. 
So that there was nothing new by way of amendment to the cause 
of action; it was already in existence; everything had been 
done that needed to be done in regard to the notice, save the 
allegation in the complaint that such notice was given. Under 
our practice and rules of court the triel court in our judg- 
nent was entirely within the law in allowing this anendnment 
and inasmuch as an amendment of this character goes back to 
the date of the filing of the complaint, the record now shows 
that the objection to the admissibility of testimony was 
properly overruled and that the motion in arrest of judgment 
was properly denied. 

On July Sth of the same year appellant filed its 
notion for a new trial and this motion being denied and 
judgnent being entered this appeal is prosecuted. In its 
eppeal appellant assigns as error that the court refused to 
direct a verdict in favor of appellant, in the admission of 
evidence (referring again to the court's ruling in adnitting 
proof of notice without the allegation), and in giving in- 
proper instructions to the jury; also that the court erred in 
denying the motion in arrest of judgment, entering judgment, 
and granting plaintiff leave to amend her complaint. 

It is urged by appellant that the defendant was not 
guilty of actionable negligence in the premises and that 
appellee was guilty of contributory negligence. These ques- 
tions with a condition of facts alnost identical with the 
facts in the case at bar were before our Supreme Court in 
Brennan vs City of Streator, 256 Ill. 468. In that case the 
injured woman was walking on a perfectly good brick sidewalk 
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when she came upon three worien ahead of her taking up the 
full width thereof. She stepped from the sidewalk in order 
to pass them, at its outer edge. As she started to do so 
her foot struck a valve box attached to a water service 

pipe which projected four to five inches above the ground 
within from one to three inches of the edge of the sidewalk. 
She was thrown to the ground and injured. The valve box 
over which she stumbled was an iron pipe three and a helf 
inches in dianeter coming up from the water service pipe, 
extending above the surface and terminating in a cap five 
inches in diancter. In commenting upon the conditions just 
described, our Supreme Court said, "Such obstructions do not 
constitute a violetion of the duty of the city toward the 
public if the street still reiains reasonably safe for those 
using it in vehicles or on foot and exercising ordinary care. 
But the question arises in each case whether the obstruction 
is of guch a character that the passenger using the street 
or the sidewalic in the ordinary way and using ordinary care 
for his own safety is exposed to an unnecessary and un- 
reasonable risk. This is usually a question of fact, but it 
may become a question of law where the obstruction is of 
such a character that reasonable minds cannot differ about 
it. The present is not such a case. It cannot be said, as 
a natter of law, to show a want of ordinary care for a 
person desiring to pass a party of walkers taking up the 
whole walk to step on the sod a few inches to one side of 
the brick or stone or concrete sidewalk. It is not an 
unusual thing, and what is not unusual is to be anticipated. 
It is negligence for-one whose duty is to use reasonable 
care to meke conditions safe, to provide conditions which 
are unsafe under circumstances which ought to be anticipat- 
ed. At least it was a question of fact which was proper for 


submission to the jury whether the valve-box, constructed 
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and located as it was with reference to the sidewalk, was 
so dangerous a menace to persons using the sidewalk with 
ordinary care as showed a want of ordinary care for their 
safety on the part of the city in permitting it to remain 
there." 

Further on in the opinion the court said, "It was a 
question of fact for the jury whether the plaintiff stepping 
off the sidewalk for a moment to pass persons in front of 
her, was passing on and over the sidewalk in the usual wey, 
though at the instant of her stumbling and falling she mey 
not have been actually upon the sidewalk." 

This case, in our judgment, answers both contentions; 
that is to say, both questions were questions of fact properly 
submitted to the jury. 

The evidence in this case shows that the pipe over 
which appellee tripped had been there for some three to four 
months, in which tine the city could have and in the exercise 
of reasonable care in that behalf, would heve had notice of 
its presence. 

The next assignnent of error is that the trial court 
erred in giving certain instructions on behelf of appellee. 
This assignment is well taken. 

The second instruction in the series tells the jury 
that the City of Edwardsville was charged with the duty of 
exercising ordinary care in keeping its sidewalks reasonably 
safe for persons using said sidewalks who are themselves 
using ordinary care. This instruction does not touch this 
case at any point. If this were ea suit growing out of a 
defective sidewalk it would be different, but it is not; this 
is a suit for dariages on account of the negligence charged 
in the complaint. The evidence shows that the sidewalk was 
in perfectly good condition. This instruction ought not 
to have been given. However, as said by our Supreme Court 
in another case, while this instruction is useless it is also 


harmless. 
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The next instruction directs e verdict for the plain- 
tiff without any regard to whether the defendant was guilty 
of negligence. It recites certain facts in proof and tells 
the jury that if they believe those facts and that the plain- 
tiff was in the exercise of ordinary care they may find the 
defendant guilty. It leaves out the question of whether or 
not those facts constitute negligence. It virtually tells 
the jury as a matter of law that they do constitute negligence 
and thereby takes from the jury its free will agency to de- 
ternine whether those facts if proven constitute negligence. 
This instruction night just as well have said "These facts 
constitute negligence per se." One of the necessary facts for 
the jury to find was whether the facts es detailed constituted 
negligence as charged.. This duty the court relieved them of 
end left them no choice on that subject. This instruction is 
not cured by any other instruction in the series. Indeed it 
could not have been cured. "An instruction which directs a 
verdict for the plaintiff if he had proved the facts alleged 
in his declaration cannot be cured by other instructions." 
Illinois Terra Cotte Lumber Co. v. Hanley, 214 Ill. 243; I1l1- 
inois Central R. R. Co. vs Smith 208 Ill. 608; Krieger v. 
Aurora, Elgin & Chicago R. R. Co. 242 Ill. 544. The giving of 
this instruction constitutes reversible error. 

It was not error to refuse the two refused instructions 
offered on behalf of defendant. These instructions might be 
proper if this were a sidewalk case; -- that is to say, a case 
for a defective sidewalk, but they take from the jury the right 
to determine whether the city was negligent in these prenises, 
and as said above in the quotation from Brennan v. City of Streator, 
supra, this was a question of fact for the jury. 

For the errors enumerated, this cause is reversed and 
renanded to the Circuit Court of Madison County for a new trial. 


REVERSED AND REMANDED. 


por STATE OF ILLINOIS 
por APPELLATE COURT 
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FOURTH DISTRICT OF ILLINOIS 

This is an appeal from a Fifteen Hundred ($1500.00) 
Dollar Judgment rendered in favor of Bugene J. Anbuehl, a ninor, 
who brings suit by Jacsb Ambuehl, his father ond next friend, 
Appellee, (hereinafter called plaintiff) and against Appellant, 
Cletus Steiner, (hereinafter called defendant). 

Eugene J. Ambuehl, a twenty year old minor, brought an 
action at law, by his father and next friend, against Cletus 
Steiner, a minor of the same age, to recover datiages for injuries 
to his person resulting frou an automobile collision that occurred 
on a country road northeast of Highland, Illinois on the evening 
of April 22nd, 1939, The plaintiff charged the defendent with 
negligence in failing to swerve his automobile s» as to avoid 
colliding with the autonobile of the plaintiff, in swerving his 
autonobile from the north to the south side of the highway into 
and against plaintiff's car, in feiling to keep and drive his 
automobile upon the right or northerly side of the highway and 
Otherwise so driving and operating his automobile that it cane 
into violent collision with plaintiff's car. 

The evidence in this case disclosed that the accident 
occurred upon an oil surfaced country read at about 7:40 o'clock 
on the evening of April 22, 1939. The oiled portion of the road 
was about nine feet in width and there was not sufficient room 


for two autonobiles to pass on the oiled strip. The road ran in 
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a general east and west direction. There were dirt shoulders 
about five feet wide on each side of the oiled surface, each of 
which extended to ditches of approxinately a foot and a half in 
depth. The road was level and at the tine in question, the 
weather was clear and the road surface dry. 

Plaintiff testified: that he left home in his father's 
automobile, alone, about 7:40 P.M.: thet he drove north on his 
drive to the highway, made a left turn and drove west on the 
highway ; that it was dark and he had his lights on; that when 
he reached the Landolt home, about one-quarter nile west of his 
hone, he discovered he had forgotten his hat; ; that he backed 
into the Landolt drive, made a left turn, and then drove back 
east on said highway toward his hone to get his hat; that as he 
drove east his automobile was about a foot south of the center 
of the highway, with his two left wheels on the oiled portion 
and his two right whecls on the south shculder of the highway, 
and that at ne tine, prior to the collision, was any portion of 
his autonobile north of the center of the highway; that after he 
turned east out of the Landolt drive he saw the lights of de- 
fendant's autonobile between an cighth and o quarter of a nile 
east; that he maintained his position on the south side of the 
highway, and thet when the automobiles were 10 or 12 feet apart, 
he noticed defendant pulling into his euteomobile; that the left 
front of defendant's car struck the left front of his car, and 
that both cars stopped irmediately; that he got out of his car, 
but was hurt and did not notice the position of the cars after 
the collision. 

Plaintiff further testified on cross examination that 
the cars jarmed together and neither moved after the collision; 
that the collision put the lights out; that it was dark and that 
he was rather groggy after the collision and couldn't make out 
nuch about the position of the cars. 

Jacob Ambuehl, father of plaintiff testificd: that 
when plaintiff left his home in the eutomobile his lights were 
burning; that he reached the scene shortly after the collision; 


thet plaintiff's car was standing straight east and west on the 
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south side of the road, with defendant's car swerved into it 
facing southwest; that plaintiff's car was on the south side of 
the center of the road, and defendant's car was diagonally across 
the north side, facing southwest; that the fronts of the cars 
were locked together and that no lights were burning; that he 
then left and went to the hospital; then came back to the scene 
with his son-in-law and looked again; that neither car had been 
moved during his absence; that with his flashlight he followed 
the tracks of defendant's car that night, snd again early the 
next morning; that when he reached the scene next norning plain- 
tiff's car had been removed, but that defendant's car was still 
there, standing just as it did the evening before; that the 
tracks that led up to defendant's car wheels turned to the south, 
swerved in, and faced southwest. 

On cross-exanination this witness testified that 
night he walked around the two cars, that he had a flashlight; 
that the tracks he saw extended east about 30 feet on the north 
side of the road; thet these tracks continued straight until 
within 10 or 12 feet of plaintiff's car, when they went in, 
turned in, four or five feet to the south; when he caiie back fron 
the hospital he also used his flashlight; that the right rear 
wheel of defendant's car was off on the north shoulder of the 
road; the front end was toward the southwest; that the whole 
north half of the road was occupied by defendant's car; that 
plaintiff's car was four or five feet from the ditch, with its 
left wheels on the oiled portion, and that he went back to the 
scene at 6 o'clock the next morning; that the front end of plain- 
tiff's car was battered in; that the two cars had been jammed 
together; that he was there when the wrecker pulled plaintiff's 
car away; and that cars in passing could pass plaintiff's cer 
on the south by driving with two wheels in the ditch on the 
south side. 

The nedical testimony in this case discloses that 
plaintiff's upper central incisors were fractured and that one 
was repaired with a three-fourths crown with a dowel and in the 


other a large gold inlay was used. There was also read in 
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of the cars collided. The defendant immediately got out of 

his car and noticed the position of the two autoriobiles on the 
road. His machine was standing with the front end turned a 
little to the south, at a slight angle. He could tell the 
center of the oiled strip and said that his left front wheel 
was a few inches, about three or four, north of the center of 
the oiled portion of the road, his left rear wheel about a foot 
and a half north of the center, and the right rear wheel was off 
on the dirt shoulder on the north side of the road. He testi- 
fied that he observed the position of the Ambuehl Chevrolet on 
the highway, and that it was right down the center of the road, 
with half of it on the north side and half on the south side of 
the oiled portion. 

The defendant further testified that when he met 
plaintiff, immediately after the collision, the plaintiff said, 
"If you know what is good for you, you will say we both had our 
lights burning." This statenent was denied by the Plaintiff. 

The witness Ed Landolt testified that the Anbuehl 
Chevrolet was standing straight east and west about three feet 
over the center cf the road to the south, with its two left 
wheels north of the center and that the Steiner car was heading 
west with its right rear wheel on the edge of the oil end the 
left front wheel about cighteen inches over the center. 

Elmer Lendclt, another witness called by the defendant, 
testified that he heard the crash and went to the scene of the 
accident. He looked at both cars during the hour and a half or 
longer that he was there. According to hin the Anbuehl car was 
headed east and all four of its wheels were on the oiled part of 
the road and it was farther to the south than the Steiner car, 
which was more on the north side of the road. He also said that 
the right rear wheel of the Steiner car was a little bit off of 
the oiled strip. 

Alvin Landolt, a witness called by the defendant, 
testified that he heard the collision, went to the scene and 
observed the position of the cars. The right rear wheel of de- 
fendant's Ford was a little bit off of the oiled portion, on 
the dirt shoulder on the north side of the road. 


_Elmer Koch, a witness_called hy the defendant, testified 
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that he was a mechanic living in Highland, in answer to ea call 

to get the Ambuehl car, arrived at the scene of the accident 
with his wrecker between 10 and 11 o'clock that night and thet 
the front ends of the two cars were jamned together. He ap- 
proached fror the west, drove up to the back of the Anbuehl 
Chevrolet, pulled it back from the other car and then drove 
around and lifted the front end to pull it away. He stated that 
the Ambuehl car was on the oiled part of the road, "nabe a little 
to the right of the road -- south side of the road -- very close 
to the center, in ny estimation." 

Adolph Wagner, a witness called by the defendant, tes- 
tified that he reached the scene about twenty minutes after the 
accident occurred. He took his flashlight and examined the two 
cars, which he found jamied together. The Steiner Ford was 
standing a little off the oiled road, on the north side. Its 
right wheel was about sixteen inches off the oil to the north. 
The left front wheel of the Steiner car was about four inches 
north of the center, and no part of it was on the south half of 
the oiled portion of the road. According to hin, none of the 
Anbuehl Chevrolet was off of the oiled part of the road. 

Ralph Henke, a witness called by the defendant, tes- 
tified that accompanied by Elda Stueber, he was flagged down 
as he approached the two cars. He saw the position of Steiner's 
ear on the road, saying its right rear wheel was about a foot 
and a half from the ditch on the north side of the road, and was 
‘ off of the oiled strip. The other car was standing about 
"centerways" of the road. 

This witness further testified that, with Miss Stueber, 
he called at the hospital the following morning and went to see 
plaintiff. He testified that Ambuchl told him that he had washed 
his car that afternoon, and that the windshield was wet and 
Steany, and that he couldn't sce any too well because Steiner's 
lights shining on that moisture blinded him and in this testimony 
Miss Stueber concurs. Anbuehl denied having made the statement 
to Henke and Miss Stueber. 


Lawrence Voegele, a witness called by defendant, 
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testified that he visited the scene between 9 and 10 o'clock 

on the night of the accident and that the two cars were jammed 
together, with the Chevrolet sitting right in the middle of the 
road, heading east. Neither of the wheels of the Chevrolet were 
eff on the shoulder on the south side of the road. Steiner's 
Ford was on the north side of the road and its right rear wheel 
was eight or ten’inches north of the oiled part. 

Another witness testified that the left rear wheel of 
defendant's car was about twenty inches north of the center of 
the road. 

The errors tendered for our consideration by defendant 
are first that the court erred in not directing a verdict for 
defendant at the close of plaintiff's case, second that the 
court erred in not directing a verdict for the defendant at the 
close of all the evidence and third that the verdict is against 
the manifest weight of the evidence. An exanination of the 
evidence in this case clearly convinces us that the court acted 
properly in denying the notions for a directed verdict both at 
the close of the plaintiff's case and at the close of all the 
evidence. We do not believe but that from the evidence in 
favor of plaintiff, standing alone and considered true, together 
with all legitinate inferences therefrom, the jury night not 
reasonably have found for plaintiff and we cannot weigh the 
evidence (MESCE v. CITY OF CHICAGO, 301 Ill. App. 430.) In this 
case there is a conflict in the testimony, ond this court has 
not the right to set such judgment aside unless it is satisfied 
that it is manifestly against the weight of the evidence (PEOPLE 
ve. DIECKELMANN, 367 Ill. 372)(JONES v. ESENBERG, 299 Ill. App. 
551) (GRAHAM v. DRESSEN, 292 I11. App. 15.) <A careful exanination 
of the evidence in this case persuades us and we so hold that 
the jucgment in this case is not against the manifest weight of 
the evidence and should not be disturbed. A Court of Review has 
no right to substitute its opinion for that of the jury in cases 
of this nature so long as the verdict of the jury is supported by 


sufficient evidence (AVEY v. MEDARIS, 272 Ill. App. 209.) 


The 





The judguent of the Circuit Court of Madison County 


is hereby affirmed. 


Judgment Affirmed. 
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Defendant brings this appeal to review a judgment of 
the Circuit Court for $1250. entered on a verdict in favor of 
pleintiff. 

Plaintiff contends that while walking on a public 
sidewelk in the City of Belleville he was injured by reason 
of a defect in such sidewalk. 

No question of pleading or of serving the statutory 
hotice of injury is involved. 

It is undisputed that the walk was 5-1/2 feet in 
width and extended from the curb to the wall of a building; that 
at the time in question there was in such walk a circular hole 
or depression about 12 inches in diameter, and that this hole 
was formerly filled with a telephone pole, the pole having been 
removed about seven years prior to the accident. 

Plaintiff testified that on the night of August 29, 
1938, while walking in the dark on such sidewalk, he stepped into 
meuch hole with his right foot, "up to the instep," and fell for- 
ward striking the sidewalk with his forehead and was rendered 
unconscious, end that he did not know of such condition of the 
walk before the accident. One witness for the plaintiff and two 
witnesses for the defendant testified that they found the plain- 
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tiff lying unconscious on the walk. 

There was a conflict in the evidence as to the depth 
of the hole, plaintiff's evidence tending to show it was about 
5 or 6 inches in depth, and defendant's evidence tending to show 
that the depth was from 1/4 of an inch to 1 inch. 

That plaintiff has a permanent rupture is undisputed. 
He testified that when he regained consciousness after the fall 
he noticed a sharp pain in his lower right side, and first dis- 
covered the rupture about a week or two after the accident. His 
doctor testified that he attended the plaintiff on the night of 
the accident, and that plaintiff then complained of tenderness 
and soreness over a scar left by a prior appendicitis operation. 
The doctor further stated thet he first saw the rupture about 
30 days after the accident, at which time the protrusion was 
about the size of a hen's egg; that it was a recent rupture and 
could be cured by a major operation at a cost of about $200., 
which would require about two or three weeks hospitalization of 
plaintiff; that by such cperation plaintiff would be prevented 
from working for 5 or 4 months; and that ruptures may be caused 
by strain, accident, injury or over-lifting. Defendant intro- 
duced no medical testinony. 

Defendant contends that the court erred in not 
directing a verdict in favor of the defendant at the conclusion 
of all of the evidence, and that the verdict is nanifestly 
against the weight of the evidence both on the question of 
liability and on the omount of damages. The only conflict in 
the evidence is as to the depth of the depression. 

The rule is well established that in passing on a 
motion to direct a verdict it is not the province of a court of 
review to weigh conflicting evidence, but merely to inquire 
whether there is any evidence in the case tending to support 
the verdict. (Walsch v. Chicago Railway Co., 303 Ill. 339.) In 
our opinion there was sufficient evidence to submit the cause 
to a jury and it cannot be said from an examination of the evi- 
dence submitted that the verdict is manifestly against the weight 
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of the evidence or that the damages were excessive. 

Plaintiff's attending physician was asked the follow- 
ing question, "I will ask you whether or not if he had a fall on 
the night when he cane to you, had a severe fall on the pavement, 
fell face downward on the concrete pavement hard enough to render 
hin unconscious for the time being, and hard enough to cause the 
pains you say he had in his back, I will ask you whether or not 
that fall may have resulted in this rujture?" The only objection 
to this question was, "I object to the question for the reason he 
said he examined him immediately after the fall, and he told us 
what happened then, and he didn't examine him for three weeks or 
a month later, and then found he was suftering from rupture. I 
don't think it is connected up." The witness replied, "That 
fall could have been an important factor in the ceusation of that 
rupture." No objection or motion to strike such answer was made. 
There was no merit whatever in the specific objection made at the 
time of the trial. It is now urged for the first time that the 
question and answer are based on conjecture, that the question is 
misleading and does not take into consideration all of the elements 
and that the opinion invades the province of the jury. The law is 
well settled that a specific objection made at the time of a trial 
is a waiver of all objections not specified and that a party will 
not be permitted to urge objections in a court of review which 
were not urged in the trial court. (Foreman v. DeMeter, 347 Ill. 
72.) It was the duty of counsel to specifically point out at the 
tine of the trial in what respect the question was nisleading, in 
what manner it invaded the province of the jury, and what essential 
elenents were onitted. Not having done so, these objections are 
without force on appeal. A party will not be allowed to omit 
specifying the error claimed and then in the event of an unfavor- 
able verdict obtain a reversal on purely technical grounds. 

Defendant contends that the trial court erred in per- 
mitting the plaintiff, over objection, to testify that at the 


time of the accident it was dark where the accident happened. 
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In his brief counsel says "this is clearly error," for the 
reason that the "complaint" does not even refer to lack of 
light or darkness. In our opinion there is no merit whatever to 
this objection. 

Only one instruction asked by the defendant was re- 
fused. This instruction was fully covered by given instructions. 

Only one instruction was given at the request of the 
plaintiff. This instruction told the jury that if they found fron 
a preponderance of the evidence there was a "hole" in the side- 
walk, that such "hole" ete. Defendant contends such instruction 
is"very suggestive" because it uses the word "hole" repeatedly 
instead of the word "depression," thereby “indicating there nust 
be a hole." It is our opinion that if the jury believed the 
. testimony of plaintiff's witnesses' to the effect that the cir- 
cular cavity was five or six inches deep, then the jury would 
have been justified in finding such cavity constituted a hole in 
the sidewalk. The repetition of the word "hole" was not sugges- 
tive. The oniy other objection to such instruction is that the 
words "by a preponderance of the evidence" were not repeated 
before each proposition required by said instruction to be 


found by the jury. This criticism is also without merit. (See 


Leighton Steel Co. v. Snell, 217 I11. 152.) 


Affirmed. 
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from defendant, was instituted in inary court on September 10, 
1937, and tried on appeal in the circuit court without a jury 
where a judgment was rendered in favor of the. plaintiffs. Defen- 


dant appeals from this judgment; 


From about November 1, 1930, to sometime in November, 
1933, defendant was a tenant on a farm owned by plaintiffs. The 
suit was for unpaid rent and for the price of certain personal 


property alleged to have been sold by plaintiffs to defendant. 


The first contention of defendant is that the present 
suit is barred by a former suit on the same account. Such former 
suit was instituted in justice court on June 27, 1934 by the plain- 
bart, John H. Wetzel, and egainst the defendant and resulted in a 
judgment in favor of the plaintiff. Defendant thereupon appealed 
to the circuit court where the case remained on the docket until 
_ January 15, 1935, when it was. dismissed by the court. for want of 
prosecution. An appeal was taken from the order of dismissal to 
this court and the judgment of the trial court was affirmed. 


(Wetzel v. Pruitt, 289 Ill. App. 626) 
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The general rule is that a judgment on the nerits fs 
a bar to any further suit between the same parties on the same 
eause of action. (Harding co. v. Harding, 352 Ill. 417; Midlinsky 
v. Rubin, 341 Ill. 378.) However, the judgment sought to be set 
up as a bar in this suit was not rendered on the merits. The 
original suit was disnissed gimply for want of prosecution which 
in effect amounted to no nore than a voluntary non-suit. There- 
fore the judgment in such former suit is not a bar to the prosent 


Suit. (Wood v. Maxwell, 238 Ill. App. 597.) 


Defendants next contend that a large pert of the plain- 
tiffs' claim is berred by the Statute of Linitations. This con- 
tention is based on the fact that a number of items charged against 
the defendant accrued more than five years prior to the institution 
of the present suit. It appears from the evidence that the clain 
of the plaintiffs was based upon a book account which was admitted 
in evidence without objection. This account was made up by the 
plaintiffs at the time of the several transactions with the defen- 
dant and showed various debits and credits in connection with the 
occupancy of the plaintiffs' farm by the defendant commencing with 
Novenber 1, 1930, and ending about November 1, 1933. In the ac- 
count the defendant was charged not only with cash rent for the 
farn but also for items of personal property sold to him by the 
plaintiffs and for the use of stock. The account also showed that 
the defendant was given credit not only for iteris of cash which 
he paid at tines but for material furnished by hin to the plain- 
Gifts and for labor, repairing, hauling, crops, caring for stock 
and similar items for which the defendant wes entitled to he paid 
by the plaintiffs. A large portion of the accvunt, both debits and 
credits, accrued after September 10, 1932, which was less than 
five years prior to the commencenont of this suit. The account 
showed credits as late as August 16, 1933, and in addition plaintiff 
testified without contradiction that the defendant made en addi- 
tional payment of Ten Dollars on the account in the month of March, 


1934. 





From the foregoing, it appears that there were nutucal 
accounts between the plaintiffs on the one side and the defendant 
on the other, and that there were substantial items in the account 
which accrued less than five years prior to the filing of this 
suit. It has been held that under such circumstences the whole 
amount due upon the book account is relieved from the bor of the 
Statute of Limitations. (Miller.v. Cinnamon, 168 Ill. 447; Car- 
penter v. Plagge, 192 I11. 82) We think that these cases are 


decisive against the contention made by defendant. 


Defendant's next and last contention is that the judg- 
nent is manifestly against the weight of the evidence. With this 
contention we do not agree. There was in our opinion ample 


evidence to justify the tricl court in entering such judgment. 


AFFIRMED. 
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DADY, J. 


This is an automobile accident case, tried before the 
court without a jury. Judgment was entered in favor of each of 
the four plaintiffs, from which judgment the defendant eppeals. 

Each plaintiff, respectively, by 4a separate count in the 
eomplaint, charged that such plaintiff was injured through the 
negligence of the defendant. Each plaintiff, respectively, by 
another separate count, charged tiat defendent wilfully and 
wantonly drove his automobile at a high and dangerous rate of 
Speed across the center of the pavement and against the automobile 
in which such plaintiff was riding or driving, and that such 
collision "was ceused by one or nore of the following wilful and 
wanton acts of defendent, (a) * * * (b) * * * (c) Wilfully anda 
wantonly and with a conscious indifference to the surrounding 
circumstances, and with no regard to the sefety of others, then 
and there, while in an intoxicated condition, drove his motor 
vehicle at a high rate of speed * * * across the center line of 
said highway and against the automobile in which" such plaintiff 
was riding (or driving.) 

The accident occurred on September 11, 1958, about three 
=e. M., on U. S. Highway 51, four miles north of Cairo. The 


_«oplaintirs Clint Hamilton was driving southerly and the other 








plaintiffs were passengers in his car, and defendant was driving 
northerly on the same highway, when the two cars ccllided. 

There was a snarp conflict in the testimony as to the position 

of the two cars at and immediately before the accident. Each 
plaintiff testified that the Hamilton car was on the west half 

of the road and following closely behind a taxi cab, when the 

eab suddenly pulled ts the right or westerly side of the road 

and at that moment defendant's car was but a short distance awey 
and coming down the center of the road at a high rate of speed 
and crashed into the Hamilton cer at a tine when the Hanilton car 
was on the right or westerly half of the road. This testimony of 
the plaintiffs was corr .borated by the driver of and the one 
passenger in the taxi cab, both of whom were apparently disin- 
terested witnesses. 

Defendant and his wife, who was riding with him, denied 
that any portion of the defendant's csr was on the west half of 
the road, but testified that defendant was going about 40 or 45 
miles an hour on the easterly healf of the road when the Hanilton 
car suddenly crcessed to the easterly half of the road and the 
collision occurred. This testinony of the defendant end his wife 
was corroborated by the testimony of four apparently disinterested 


1 


witnesses who testified they were at an artesian well on the side 
of the read and almcst opposite the place of the accident, that 
they saw the collision and that at the tine of such collision 

all of the Stocke car and a substantial portion of the Hanilton 
car were on the easterly half of the paverient and that the Stocke 
car was at all tines on the easterly half of the pavenent. 

Only four witnesses testified on the subject of defendant's 
alleged intoxication. For the plaintiffs a State highwey patrol- 
Man testified that he arrived at the scene of the accident shortly 
after the accident and found a half pint bottle of whiskey in the 
defendant's car and that "about possibly" one and one-helf inches 
of the whiskey was gone, and a doctor testified that on the 
"afternoon" of the day of the accident he observed the defendant 


E at a hospital, that the defendant "had been drinking heavy I think 


. 
7 Bi 





without a doubt,” that "my statement is made entirely from the 
odor of his breath and the history given by his little daughter, 
* * * JT detected alcohol strongly on his breath." On cross 
examination the doctor admitted that at the coroner's inquest he 
had testified "You could detect alcohol on his breath. I couldn't 
make a statenent as to whether or not he (the defendant) was drunk 
or intoxicated, but you could snell liquor on his breath, that 
was definite." The wife of defendant testified that the defendant 
"drank two bottles of beer that dey," the first before dinner and 
the last about one-thirty, and that defendant cid not have anything 
else to drink that she knew of. Defendant testified that the 
pint bottle of whiskey was sealed and in the glove compartment; 
that he had not taken any of the whiskey and the only alcoholic 
liquor he drank that day was two bottles of beer and he was not 
intoxicated or under the influence of liquor. 

At the conclusion of the trial the court meade a finding 
"that the defendant is guilty under the wilful and wanton count 
in the complaint of driving under the influence of liquor," and 
assessed the damages of eacn plaintiff. Thereafter the court 
entered judgment "on such finding" in favor of each plaintiff and 
against the defendant for the amount of danages so assessed. 

Defendant first contends that tne finding that defendant 
was under the influence of intoxicating liquor is contrary to the 
uianifest weight of the evidence. The testimony favorable to the 
plaintiffs, if true, showed that defendant drove down the center 
or on the westerly and wrong side of the road at a rate of speed 
that was high and dangerous under the circumstances, and against 
the Hamilton car with a reckless disregard for the safety of 
plaintiffs. To be guilty of wilful and wanton misconduct it was 
not necessary that the defendant at such time be under the influence 
of liquor. However, competent evidence favorable to plaintiffs, if 
true, further showed that during the day defendant had drunk some 
intoxigating liquor, and that a short time after the accident, 
without drinking in the meantine, the defendant had a strong odor 
of alcohol on his breath. Evidently the trial judge believed all 


of such testimony of the defendant and his wife. Assuming such 
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This is a suit for personal injuries. At the conclusion 
of all of the evidence defendant moved for a directed verdict, 
on which motion the trial court reserved its ruling. A jury 
returned a verdict of $1500. in favor of plaintiff. Thereupon 
defendant moved for a judgment notwithstanding the verdict, which 
motion the trial court granted end entered judgment in favor of 
defendant and against plaintiff. Plaintiff eppeals. 

The defendant operates 2 coal mine. Defendant meintained 
on its property an elevated structure equipped with coal chutes. 
The structure was built so that patrons could drive their trucks 
under the chutes and load coal therefrom. Coal was carried fron 
the ground to a washer bin in the structure by means of a conveyor 
located in close proxirnity to one of the chutes. This conveyor 
was in the shape of a trough and was about 20 feet in length, 
with sides about 25 inches in width and a bottom about 20 inches 
in width. It was placed at an angle, the lower or easterly end 
being on the ground and the upper or westerly end about 15 feet 
above the level of the ground. 


The coal was carried or dragged up through the conveyor 


Rs 


by means of a belt propelled by two endless parallel chains. 

The chains were made of flat links fastened or neld together 

by cotterpins. The two chains were connected by cross-bars of 
iron three inches high placed at right engles to the chains and 
spaced at intervals of about 24 inches. These cross-bars served 
the purpose of catching and holding the coal as the belt moved 
upward and inside the conveyor to the bins located in the struc- 
ture. The lower half of the belt returned to the ground under 
the bottom of the conveyor just above two 2x4 pieces of wood, 
one 2x4 being placed along and on each side of the conveyor. 
These 2x4's were held in place by upright bars of iron bolted 

to the sides of the conveyor and the 2x4's. A space or slot of 
about two to three inches in width cxisted between the top of 
the 2x4's and the bottom of the conveyor proper, through which 
space or slot the chain belt moved downward toward the ground. 
This space or slot was open and unguarded. 

The plaintiff, a farmer, was the only eye witness to the 
accident. He testified that on January 13, 1939, he drove his 
truck to the mine to get some coal; that the mine forenan told 
him he could “back in from the west side;" that thereupon he 
backed his truck easterly and under one of such chutes where it 
would unload into the truck; that he then opened the chute and 
started loading his truck; that after his truck was partly loaded, 
in order to spread the coal evenly in the box of his truck, he 
stood on the side of the bed of the truck ane under the conveyor, 
and while so leveling such coal with a shovel held in his right 
hand he was in 6 leaning position and placed his left hand on a 
board on the outside of the side wall of the conveyor; that his 
left hand while so placed was flat and almost straight up and 
down against the wall side of the conveyor, and over the slot and 
not inside of the outer edge of the chain; that he didn't stick 
his hand in the chain, and didn't see anything but a board; that 


while in this position and trying to so level his load "something 
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hit" his left hand "juat above the joint of my first finger"; 
that the gomething that hit his hand came from the west and 
"stuck out heyond the level cf this board," and that "the object 
that hit my finger clmost cut it off." 

At the tine of his injury plaintiff was weering a cotton 
glove on his left hand. In the accident the first finger of his 
left hand was cut off at the first pholanx close to the retacer- 
pal bone, and in treating him the entire first finger of his 
left hand was amputated by the doctor. 

Plaintiff further testified that he had been at the 
nine many tines before, but that this was the only time he had 
backed in from the west; that he had never previously seen or 
looked into the conveyor in question; that when he had previously 
gotten coal he had gotten it cither from the north or south side; 
that when he put his hand on the side of the conveyor he didn't 
see anything but a board and he laid his hance against the board; 
that when injured he looked to sce what happened and then saw 
the chain running. 

On cross examination he testified thet previous to and 
at the time of the injury he possessed and was foniliar with 
farm nachinery and hed a conveyor that operated sorewhat like the 
conveyor in question; that he knew there wes a lot of machinery 
at the nine and lots of it might be dangerous; that he saw and 
knew the carrier in question was ce conveyor and saw it running, 
but did not notice until afterwards thet there was a chain run- 
ning at the edge of the conveyor; that something stuck out from 
the side of the conveyor; that he didn't know what it was because 
he didn't see it; thet he wasn't certain whether if he had looked 
he could have seen in the slot because it was fairly dark. 

On cross exanination he further testified that he told 
the doctor whs attended him that his hand got caught in the chain. 

A witness for the defendant testified that after the acci- 
dent he went over to the conveyor and looked at it; that he 
examined the sides of the conveyor while it was in operation; 


thet there wasn't anything sticking out from the sides and there 
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around said chain belt, although seid chute was located close to 
and in reach of persons loading coal on trucks; that the defen- 
dant negligently permitted one or more ribs or parts of the 
chain to extend and protrude outward from the sides of the chain 
belt; that the defendent knew or in the exercise sf cue care 
should have knovm that persons so loading coal into trucks were 
likely te and would place their hands on said chute; that plain- 
tiff without knowledge of the conditiuns of ssid chute as stated, 
while leveling coal in the bed of his truck, placed his left hand 
on the edge or outside of said chute and thereby, as a direct and 
proximate result of defendants’ negligence as aforesaid, a pro- 
truding rib or other protuberance on said chain belt caught or 
struck his hand so placed and as « result plaintiff wes injured; 
and thet the plaintiff at all times in question wes using due 
care for his own safcty. 

Applying the foregoing rules of law to the instant case, 
it was the duty of the trial court in passing upon the motion for 
judgment notwithstending the verdict to assume as true all of the 
evidence most favorable to the plaintiff, disregarding «ll con- 
tradictory evidence; to assume thet plaintiff had backed his 
truck under the chute as directed by tne mine foreman, and that 
at the tine of the injury the place was fairly dark; that the 
pleintiff's left hand was laid flat and almost straight up and 
down on the sutside of the side wall of the conveyor and across 
the slot; that while plaintiff's hand was in this position sone- 
thing that cane from the west, which was to his left, hit his 
left hand causing the injury in question; that at such tine his 
left hand was not inside of the outer edge of the chain and thet 
he did not stick his left hand in the chain; that this wes the 
only time he had backed his truck in from the west; and that he 
had never previously looked into the conveyer and had not seen the 
chain. In reviewing such action of the triol court this court 
must also assume such evidence to be true. Assuning such evidence 
to be true we believe such evidence fairly tends to prove the 
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charge in the complaint that the plaintiff was injured by some 
protuberance on the chain belt. 

Plaintiff occupied the position of a business invitee 
on the premises. An owner or occupant of premises who by invi- 
tation invites others to go upon such premises for any lawful 
purpose is liable for injuries occasioned by the unsafe condition 
of such premises if such condition was known to him and not to 
them, and was negligently suffered to exist without timely notice 
to the public or to those who are likely to act upon such invita- 
tion, and if there are hidden dangers upon such premises he must 
use ordinary care to give persons rightfully upon the premises 
warning thereof. (Calvert v. Springfield, 231 Ill. 290.) Apply- 
ing this rule of law we believe the evidence fairly tends to 
prove that there was a protuberance on the chain; that such pro- 
tuberance was a hidden danger which the jury might have believed 
from the evidence was.or should have been known to the defendant 
and unknown to the plaintiff; and that the question of whether in 
fact such evidence was true, and whether the defendant was 
negligent, was a question of fact for the jury and not a question 
Of law for the court. (Hicks v. Swift, 285 Ill. App. 2). 

In our opinion such evidence also fairly tends to prove 
that the plaintiff was at the time in question in the exercise of 
reasonable care for his own safety. Whether as a matter of fact 
he was in the exercise of such reasonable care was also a question 
Omiact for the jury. (Pienta vw. C. C.iRy. Co. 284 DIR 246.) 

From the foregoing it is our opinion that the trial 
court erred in granting the motion of the defendant for a judgment 
notwithstanding the verdict and in entering such judgment. 

The next question is one of procedure. The defendant 
having made no motion for a new trial, the plaintiff contends that 
the judgment of the trial court should be reversed and that this 
court should enter judgment in favor of the plaintiff on the ver- 
dict in accordance with the provisions of paragraph 3c of section 


68 of the Civil Practice Act. In Sprague v. Goodrich, case 





number 25762, opinion filed February 14, 1941, not yet published, 
our Supreme Court said: "* * * paragraph 3c of section 68, in 
so far as it purports to grant power to the Appellate Court to 

* * * enter judgment on the verdict of the jury, is unconstitu- 
tional * * *." 

The judgment of the circuit court is therefore revers- 
ed and the cause is remanded to such court with directions to 
overrule the motion of the defendant for a judgment in favor of 
the defendant notwithstanding the verdict, and to pass upon e 
motion for a new trial, if one shall be made, and if such motion 
for a new trial is overruled, or if a motion for a new trial is 


not made, to enter judgment on the verdict. 


Reversed and remanded. 
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MR, PRESIDING JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


February 8, 1940, the owner and holder of a mortgage bond 
for $500 brought suit against defendant, the maker, to recover the 
face amount of the bond with interest, The bond and what is desig- 
nated "FORM OF EXTENSION AGREEMENT" were attached to and made a part 
of the statement of claim, Defendant filed his affidavit of merits 
which, on motion of plaintiff, was stricken, Defendant elected to 
stand on his affidavit of merits and thereupon judgment was entered 
against defendant for the amount of plaintiff's claim and defendant 
appeals, 

The only question involved is the sufficiency of defendant's 
affidavit of merits, 

The record discloses that defendant, February 16, 1926, ex= 
ecuted his bonds aggregating »30,000, of which the bond in suit was 
one, secured by a mortgage on Chicago real estate. The bond in 
question was due and payable February 16, 1931, Afterward Regina 
Halpin became the owner of the premises and January 5, 1933, executed 
"FORM OF EXTENSION AGREEMENT" annexed to the bond above mentioned, 

It is recited in that document that Halpin is the owner of 
the premises described in the trust deed securing the payment of the 
bond issue of which $25,000 was still unpaid; that the bonds and 
trust deed had been executed by defendant Cottrell, the former owner 
of the property, and that the holder of the “annexed bond in ac- 
cordance with the terms of a certain extension agreement, dated as 
of January 3, 19335, between said owner and the then holders of this 
bond *** for value received hereby agrees with the said undersigned 
that the time of payment of the annexed bond, the principal of which 
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originally matured February 16, 1931, shall be and is hereby extended 
to February 16, 1959"; ete, 

In his affidavit of merits which is quite lengthy, defendant 
admits the making of the bonds and trust deed and avers $5000 of the 
$30,000 bond issue is paid; that December 29, 1926, he sold the 
premises subject to the lien of the trust deed, The material parts 
of the affidavit of merits are that defendant denies any liability 
on the bond and avers the “original liability of this defendant *** 
was extinguished on January 3, 1935 by an agreement of novation 
entered into on that date between Regina Halpin and Jacob Best, L, 
T, Kelley, S, T, Kiddoo, Edwin L, Read and H, D, Pettibone, con- 
stituting a committee for the holders of bonds"; that neither of the 
persons who owned the property after the conveyance by defendant 
Cottrell and prior to January 3, 1955, had assumed or agreed to pay 
the principal or interest on the bonds; that Halpin failed to pay 
interest on the bonds after August 16, 1930 to and including 
February 16, 1951, and she failed to pay the $25,000, the par value 
of the bonds, which came due February 16, 1939; that about March 
20, 1931, the bondholders' committee then owning all the unpaid 
bonds, filed a bill to foreclose the lien of the trust deed in the 
Superior court of Cook county; that the trustee entered into 
possessions collected the rents; that defendant Cottrell was not 
served in that case with process and did not appear; that about 
December, 1952, Halpin proposed to the bondholders! committee to 
enter into a new agreement with them “under which the debt and ob- 
ligation of this defendant was to be extinguished and the obligation 
of Regina Halpin was to be substituted therefor, *** 

"That an agreement of novation was in fact entered into in 
writing on January 3, 1933" between Halpin and the committee upon 
the terms proposed by Halpin; “that said novation agreement was in- 
tended by said Regina Halpin and said committee and the holders of 
all of said bonds to accomplish the substitution of the obligation 
of Regina Halpin under said novation agreement for the obligation 
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of this defendant upon said bonds and to effect the extinguishment 
ef the obligation of this defendant upon all of said bonds"; that 
the indebtedness should primarily be discharged out of the rents 
and profits derived from the premises; that $2000 of the principal 
was paid “out of the sinking fund provided for under said novation 
agreement of January 3, 1955"; that there was still outstanding and 
unpaid under the terms of the novation agreement $25,000; that the 
fair cash value of the property was in excess of 25,000; that if 
the premises had been sold the entire indebtedness would have been 
paid; that prior to the novation agreement of January 3, 1935, the 
committee had the legal right to enforce payment of the balance due 
on the bonds against the defendant Cottrell, but no demand was made 
upon him until the suit at bar was brought; that if the committee 
and holders of the bonds had asserted such right against defendant 
Cottrell, he would have been subrogated to the rights of the com- 
mittee; "that said novation agreement was intended to be and was in 
fact a substitution of the obligation of Regina Halpin for the ob- 
ligation of this defendant *** it was the purpose and effect of said 
novation agreement that the obligation of this defendant to pay the 
indebtedness *** should be superseded by the new agreement **#"; 
that the"bondholders “** are now estopped to assert any claim against 
this defendant"; that pursuant to the novation agreement the com- 
mittee dismissed the foreclosure suit; that the defendant Cottrell 
“has suffered damage to the extent of the value of said premises on 
February 16, 1951, *** or, in the alternative, on January 3, 1933, 
the date of the making of the said novation agreement; and that this 
defendant is entitled to recoup against the amount claimed by the 
plaintiff *** 1/50th of the value of the said premises" on February 
16, 1931, “or in the alternative on said January 3, 1933," 

The specific ground set up by plaintiff in her motion to 
strike the affidavit of merite was that the bond provided: “If the 
time of payment of this bond, or any part thereof, be extended by 
the holder or holders hereof at any time or times, the maker *** 
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hereof and of any person or persons hereafter assuming the payment 
hereof, *** shall be held *** to consent to such extension, and 
shall, notwithstanding such extension, continue liable to the 
holder or holders hereof and shall pay the same when due, whether 
due by the terms of such extension agreement or by acceleration of 
maturity by election as herein and in said trust deed provided," 

Defendant contends he was released from liability on the 
bond by the “agreement of novation entered into between Regina 
Halpin and the then owners of the bond" which presented a meri- 
torious defense and should have been submitted to a jury, We think 
this contention cannot be sustained, It is obvious that practically 
all of the allegationsof the affidavit of merits above referred to 
concerning the claimed novation agreement are but mere conclusions 
and the motion to strike does not admit such conclusions, 

The claimed novation agreement is not in the record nor is 
the agreement extending the time of payment which is referred to 
in the “FORM OF EXTENSION AGREEMENT" attached to the bond from 
which we have above quoted, The motion to strike does not admit the 
allegations of the affidavit of merits that by the terms of the 
Claimed agreement of novation it was the intention of the parties to 
extinguish defendant's liability on the bonds and to substitute in 
lieu thereof the obligation of Halpin, This is st up a number of 
times in the affidavit of merits and is obviously but a conclusion 
of the pleader, Facts should be stated, 

Counsel for defendant say that “Where a mortgagee agrees 
with the mortgagor's grantee to extend the time of payment of the 
mortgage notes, and the mortgagor does not agree to such extension, 
the mortgagor is discharged to the extent of the value of the 
mortgaged premises at the time of the extension," We have held this 
to be the law. Kazunas v, Wright, 286 I11. App. 554, And continu- 
ing counsel say: "The provision in the bond that the maker shall 
be held to consent to the extension of the time of payment thereof 
is a drastic provision and should be strictly construed and not 
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permitted to control where the extension was granted almost two 
years after the maturity of the bond and after the filing of a bill 
to foreclose the trust deed securing the bonds," The bonds provide 
"If the time of payment of this bond, or any part thereof, be ex- 
tended by the holder or holders hereof at any time or times, the 
maker or guarantors hereof anc of any person or persons hereafter 
assuming the payment hereof, or any part hereof, shall be held here- 
by to consent to such extension, and shall, notwithstanding such ex= 
tension, continue liable to the holder," This provision is plain 
and unambiguous and must be given effect. It provides that if the 
time of payment be extended “at any time or times" the maker shall 
be held to consent to such extension and shall be lisble, Kent v. 
Rhomberg, 288 Ill, App, 328, 

The judgment of the Municipal court of Chicago is affirmed, 

JUDGMENT AFFIRMED, 

Matchett, J., and MeSurely, J., concur, 
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Carl A Ten, on einahepnied of a : eeanaiaaty for $585,268 (en- 
tered in the Municipal court of Chieago November 10, 1937, in favor 
of the Eastman Coal Company against Irene M, Watson and Earl C, 
Leonard), filed his complaint against defendants March 30, 1939, to 
enforce the payment of the judgment egainst the interest of the 
judgment debtors in an apartment building located at 5200-5212 
“/ Dorchester avenue, Chicago, Afterwerd, April &, 19359, Rose Shaffer 
filed an intervening petition in which she set up that she had ob- 
tained a judgment in the Municipal court of Chicago against defend-—- 
ant Earl C, Leonard and prayed she might join as party plaintiff, 
Ten days thereafter she assigned her judgment, which was for 
$12,201,756, to plaintiff for $600, After the issue was made up an 
order was entered June 16, 1939, in which it is stated “that the 
calendar of the Master in Chancery of this court is in such con- 
dition that said Master in Chancery cannot give a speedy hearing in 
this cause," and a special commissioner was appointed to whom the 
case wae referred who took the evidence,made up his report and 
found, among other things, that Joseph F, Kyle is the assignee and 
owner of the two judgments which were the basis of the suit; that 
while he was acting as agent of defendants, Irene M, Watson and Earl 
C, Leonard, he learned of the two judgments and purchased them from 


the judgment creditors paying $100 to the judgment creditor, Eastman 
Coal Company, and $600 to Rose Shaffer, the other judgment creditor; 
that by reason of the confidential relation existing petwest tyle 
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and Leonard a constructive trust arose and that the judgment debtors 
should pay plaintiff $700 for the use of Kyle and Paul Caspers from 
whom Kyle testified he had borrowed la Ni part of which he used to 
buy the judgments, and that they be leeus to satisfy the judg- 
ments of record, 

The commissioner further found that the two judgments were 
not a lien on the equitable life estates of the judgment debtors, 
Leonard and Mrs, Watson, on the Dorchester avenue property and that 
the costs be taxed one-half against plaintiff and the other one-half 
against the two judgment creditors and Bessie Milner, who held title 
to the property at the time of the hearing, 

Objections to the report were filed by each side, they were 
overruled and ordered to stand as exceptions; the court sustained 
some of them, overruled others and entered a decree finding there 
was a balance of $108,50 due and owing from plaintiff to the special 
commissioner and that Leonard and Mrs, Watson pay plaintiff $700 for 
the use of Kyle and Caspers within ninety days; that upon such pay= 
ment plaintiff or his attorneys execute and file satisfaction of the 
judgments entered in the Municipal court, I+t was further ordered 
that the cause be dismissed, It is from this decree plaintiff ap- 
peals, 

The record discloses that in 1920 Estelle G, Leonard pur- ,, 
chased the building in question known as 5200-5212 Dorchester 
avenue, Chicago, for about $64,000; that the next year, December 24, 
1921, she conveyed the property to Earl G, Leonard, her son, and 
Irene M, Watson, her daughter, two of defendants, and April 27, 1932, 
they in turn conveyed the premises to Dorothea E, Watson, Irene's 
daughter, On the same day Dorothea E, Watson conveyed the property 
to Estelle G, Easton (the mother of Leonard and Mrs, Watson), who 
in the meantime had remarried, January 19, 1937, the mother, Mrs, 
Easton, conveyed the premises with other real property in trust to 


the Chicago City Bank and Trust Company. By the terms of the trust 
| | 272 
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. agreement one-half of the earnings, avails and proceeds of the 

real estate was for the benefit of Leonard during his life and there- 
after other persons; the other half for the benefit of twee 
Watson, and upon her death other persons, The interest of the 
parties was expressly stated to be deemed personal property and the 
bank was to deal with the property only when authorized te de so in 
writing by Leonard and Mrs, Watson, and in the event of their deaths, 
by other persons, The bank had no other duties to perform, The 
beneficiaries were to manage and control the property, 

A little more than a year after Mrs, Easton conveyed the 
property to the bank, her son and daughter, Leonard and Mrs, Watson, 
at her request directed the bank to transfer the property back to 
Mrs, Easton, which was done, About six months afterward, August 
4, 1938, Mre, Easton conveyed the property to Bessie Milnerfand we 


X& 


about two weeks thereafter Bessie Milner Joonveyed the property to 
her daughter, Dorothea Hayes, March 24, 1939, Mrs, Hayes conveyed 
the property back to Bessie Milner “where the title now rests, " 


—~ 


\ The evidence is to the effect that Joseph F, Kyle was in the 
real estate business on the south side of Chicago and had known 
defendant, Earl C, Leonard, for many years, Leonard was also en=- 
gaged in the real estate business in the same section of the city, 
Leonard had managed the property, renting it, collecting vides, ete,, 
from 1930 to 1939, and for seven years had his office in the build— 
ing, The building was heavily mortgaged and the rents were being 
collected by Leonard and turned over to the mortgagee, the Penn 
Mutual Life Insurance Company. 

About March 14, 1939, Kyle met Leonard at which time Leonard 
was the receiver of the building at 5500 Everett avenue, in Chicago, 
. having some time prior been appointed by one of the judges of the 
faverior court of Cook county, At that time Leonard told Kyle he 
F was having some trouble with the court regarding his finel account 


as receiver, it being contended he had not accounted for all the 


moneys, and apparently he was not getting along well with his ; 
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counsel, Kyle suggested he see other counsel and shortly thereafter 
Kyle and Leonard saw the new counsel, Mr, Lyle H. Rossiter, who 
took up the matter and after some negotiations with opposing counsel 
prepared a supplemental report for receiver Leonard which showed +t 
there was — due from the receiver, Shortly thereafter Leonard 
discharged Rossiter but prior to that time it was suggested that 
Kyle buy the equity of Leonard and other persons in the Dorchester 
avenue property, There were some negotiations and drafting of 
papers with this end in view, Kyle, apparently for this purpose, 
borrowed aes from Paul Caspers, but the matter fell through, 
During these hegotiations it appears that in checking up the title 
of the property the two judgments involved in this suit were dis- 
closed and shortly after the matter of buying the property failed, 
Kyle, on Mareh 29, 1939, bought the Eastman Coal Company judgment 
for $100 and on the next day filed the instant suit to enforce the 
payment of that judgment out of the Dorchester avenue property. Four 
Gays thereafter, Rose Shaffer, who iad Seouiniee obtained a judgment 
of more than $12,000 against Leonard, intervened praying that she 
be made a party plaintiff and shortly thereafter, April 13, 1939, 
Kyle bought this judgment for §600, The Dorchester avenue property 
was conveyed to the trustee bank, January 19, 1937, and there re- 
mained until February 17, 1938, While the title was in the bank 
the two judgments were obtained, the judgment for $12,201.75 against 
Leonard,July 14, 1957, and the judgment for $585,28 against Leonard : 
and Mrs, jateon,Novenber 10, 1937, 
/ We hola ove interest in the property was subject to the 
liens of the two judgmente and the conveyance by the bank to Mrs, 
Easton February 17, 1938, did not affect such iy a that §49 of 
the Chancery act did not remove the lien from the beneficial in- 
terests of Leonard and Mrs, Watson, (Ill, Rev, stath 1939, ch, 22, 
§49,) Leonard and Mrs, Watson under the trust agreement . oe. 


beneficial owners for life in the earnings, avai hs and proceeds 
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S detuntante contend that sinee Pp aintif? Johneon was not the' 







assignee and owner of the two jJudgmente but that Joseph F. Kyle was, 
and einee Joseph ¥, Kyle was not a party, the suit could not be & 
x maintained by Johnson because there was no compliance with (22 of 
the Civil Practice act. (111 nev, stat& 1939, eh. 110, par. 146.) 
This contention cannot be sustained, Atkinson ¥, Foster, 134 f11, 
472, 477. x 
/ tie think the finding of the commiesioner and the chancellor 
to the effect that at the time Kyle obtained the assignment of the 
two judgments for $700 there was a confidential relation existing 
' between him, Leonard and "re. *ateon ia correct, and it is an 
elementary principle of equity that in such a eituation Kyle, the 
agent, will not be seen to make any profit in the buying of the 
two senpeente, / Sethoxtubas v. Maggos, 323 111. 810, pode 
/ Counsel for plaintiff contend the decree (by whieh defend- 1? 
ante were required te pay ($700 to the plaintiff end Kyle, and that the 
two jJudgmente be eatisfied of record) is erroneous because defend- 
ante 414 not ask for such relief in their anewere and they filed no 
counterclaim. #e think the contention cannot be auetained, While 
the pleadinge might have been in better form, we think they are 
eufficient and the decree ought not te be reversed where Justice has 
been done "for the purpose of letting the parties raise in a more 
formal way an issue of —— they have already had the benefit of 
a full trial,*, Lyong Ka Kanter, 285 I11, 356, Leonard and ‘rs, 
Wateon in — answer, after setting up the facts in reference to 
the assignment of the judgment to Kyle, etce., gay: "ALL such acts 
were done by Joeeph F. Kyle and Lyle i, Noesiter while acting in the 
fiduciary capacity of agent and attorney reapectively and that the 
Gefendsant Earl ©, Leonard is entitled to an assignment of said judg- 


ment te these defendants, * 


/ By the decree defendants, Leonard end Mre. Wateon, were 


“4 required to pay plaintiff Johnson $706 for the use of Kyle and “6 
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Caspers within Winety days and when this was done, the two judgments 
to be satisfied of record and it wae decreed that the suit be dis- 
miseed, The decree should heve provided that the +700 was a lien 
on the interests of Leonard and ‘re, “ateon in the Dorchester 
avenue property. The court retained jurisdiction to see that the 
payment of the $700 wae made and the judgment released. ‘Thie was 
proper but the suit shoulé not have been dismissed. 

The deerse of the #reuit court of Cook county is reversed 
and the cause remanded with directions to enter a decree in ac- 
cordance with the views herein expressed, each party te pay his own 
eoste in this court. 
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LOUIS PASECKY, 
Appellee, 
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GUY A, RICHARDSOW and WALTPA J, 
CUMMINGS, asjRef@iver, et, ,“¢ 
al,, doing b se as CHICAG® 
SURFACE LINES, ; 






| CIRCUIT COURT, 
COOK COUNTY, 


AOOTA, 447 
MR, PRESIDING JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


Plaintiff brought an action against defendants to recover 
damages for personal injuries claimed to have been sustained while 
he was in the act of boarding one of defendants! northbound street 
cars on Western avenue at its intersection with Madison street, about 
5:45 A,M,, Christmas morning, December 25, 1937, 

Plaintiff's contention is that while he was in the act of 
boarding the street car it started up, threw him to the ground and 
he was severely injured; while on the other side, defendants! 
position is that plaintiff, in attempting to board the car, slipped, 
fell and was injured while the car was standing, There was a jury 
trial, a verdict and judgment in plaintiff's favor for $1500 and 
defendants appeal, 

The only contention made by defendants is that the verdict 
and Judgment are contrary to the manifest weight of the evidence, 

Counsel for defendants in their brief say: "Plaintiff's 
theory is that he was the last of the waiting passengers to under- 
take to board the street car; that he placed his right foot on the 
first step and his right hand on the center bar; that as he raised 
his left foot to the platform, the car suddenly started and gave a 
violent jerk which threw him off balance" as a result of which both 
bones of plaintiff's left leg were fractured; that after he fell the 


car stopped within five or six feet, Counsel further say: "Defend- 
ants' theory is that as the car came to a stop, plaintiff was the 


first of the waiting passengers to undertake to board the street 
Car; that he reached for the center grab handle but missed the first 
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step with his foot and slipped; that the street car was standing 
still and did not move until after the occurrence, “ 

Plaintiff testified he was 39 years old, employed as a chef 
at Walter Powers! restaurant located at 3950 West Madison street 
where he had been so employed for about eight years; that December 
24 he went to work about 4:30 in the afternoon and finished about 
2:30 in the morning of December 25; that he then changed his clothes, 
took an eastbound Madison street car to go to his home at 2425 North 
Maplewood avenue (which is a few doors west of Western avenue and 
about three miles north of Madison street); that he rode on the street 
car to Western avenue where he alighted, walked to the east side of 
Western avenue south of Madison street to board a northbound street 
car which came along about 3:40 A,M.; that he had a box of candy 
under his left arm which had been given him by Mr, Powers as a 
Christmas present; that he was on the safety island as the northbound 
street car approached; that there were two or three men who got on 
the back platform ahead of him and he was the last one; that as he 
put his right foot on the first step and his right hand on the iron 
upright bar and raised his left foot to step up on the platform, the 
ear suddenly started, gave a violent jerk and threw him; that the 
car went a few feet and stopped; that he felt his left leg was in- 
jured, limped back to the safety island and sat down when the con- 
ductor came over to see if he was injured; that in answer to a 
question he said: "I believe I broke my leg"; that he gave the con- 
ductor his name and address, Shortly thereafter the conductor got 
back on the street car and went on, and a few minutes later plaintiff 
hailed a taxicab and was taken to the Washington Boulevard Hospital 
which was a few blocks north and a few doors west of the place of the 
accident; that he was in the hospital about eleven weeks and did not 
return to work until May 2, 1938, 

Dr, De Pree, called by plaintiff, testified he had treated 
plaintiff at the hospital and that "There is a spiral, oblique, com- 
minuted fracture of the lower third of the tibia, the shin hone": 
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that plaintiff was at the hospital 84 days and there was a shortage 
of about one-quarter inch of the left leg, 

Frank Strunk, the conductor of the street car in question, 
called by defendants, testified he had worked as a street car con- 
ductor about 22 years and for some time prior to the accident he 
had a relief run and worked on a different car every night; that at 
the time and place in queetion the car was stopped just south of 
Madison street; there were about six or seven passengers standing 
on the safety island to board the car; that plaintiff "grabbed the 
handle and he kind of turned and missed the step"; that when the 
passengers all got on he walked back and talked to plaintiff who 
was then on the safety island, asked him his name so he could make 
a report and plaintiff said he was not hurt and was going to take 
a cab to go home; that he then got back on his car and proceeded, 
He further testified "Two or three people got on my car ahead of 
him, then he started to get on, *** They all got on the car before 
this fellow got hurt"; that the car was stopped, Further on in his 
direct examination he testified: "The fellow that claimed he was 
hurt, the plaintiff, was the first one that tried to get on," 

Max Gorgos, who was about 20 years old at the time of the 
accident called by defendants, testified he was on the back platform 
of the car in question; that he lived south and was going north to 
a friend's house to attend a party; that he did not remember the ad- 
dress of his friend; that when plaintiff started to board the car 
"his left foot slipped off the step and he crouched down and I 
tried to assist him to get him on the street car, but he stood there, 
he got up right away and limped a few steps south of the street 
ear"; that the car was standing still at the time; that five, six or 
seven other passengers boarded the car and plaintiff was the first; 
that none of the others got aboard the car before plaintiff attempt- 
ed to do so, 


The question (which counsel for defendants say is the con- 
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trolling one was whether plaintiff attempted to board the car and 
while so doing it started forward causing him to fall, or whether 
the car was standing still at the time) was a typical question to 
be submitted to the jury, The jury found in favor of plaintiff, 
their action was approved by the trial judge and we are clear we 
would not be warranted in disturbing the verdict on the ground it is 
against the manifest weight of the evidence, 

The judgment of the Circuit court of Cook county is affirmed, 


JUDGMENT AFFIRMED, 
Matchett, J,, and MeSurely, J,, concur, 
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CLARK MEMORIAL MISSIONARY BAPTIG 
CHURCH, ARG. a Gorporatien, : 





ete,, et al,, 





ij 7 : : 
MR, PRESIDING JUSTICE O'CONNOR DEWIVERED THE OPINION OF THE COURT, 


May 14, 1940, plaintiff filed its complaint in chancery 
against the Liberty National Bank of Chicago, trustee under Trust 
No, 2844 and Harold Sehelinski, to restrain them from attempting to 
evict plaintiff from the premises occupied by it for church purposes 
and to remove a deed as a cloud upon plaintiff's title, Defendants' 
motion to dismiss the complaint for want of equity was sustained, 
the suit dismissed and plaintiff appeals, 

The question for decision is the sufficiency of the com- 
plaint and two amendments thereto, The substance of the allegations 
is that plaintiff is a religious corporation; that September 23, 
1935, it "became a purchaser by a Memorandum Agreement executed and 
delivered to Plaintiff by one, Louis G, Snyder, who was the bene- 
ficial owner of" certain premises known ag 4728-4730 South 
Forrestville avenue, Chicago, The memorandum agreement was at- 
tached to and made a part of the complaint and is as follows: 
"September 23, 1935, The Trustees of Clark Memorial Missionary 
Baptist Church recéived of church officers the sum of $100,00 as 
earnest money and part of the down payment of §500,00 for the pur- 
chase of property at 4728 Forrestville Ave, This property having 
been thoroughly inspected during the past three months, has been 
found satisfactory in all respects by the Rev, Clark and his com- 
mittee, 

“When the full payment of $500,00 has been made, a contract 
for a Warranty Deed will be issued and all details of the conveyance 


of this property will be set forth, 
(Signed) Louis G, Snyder," 
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It is further alleged that plaintiff made the initial payment 
of $100 and October 15, 1935, entered into possession of the real 
estate and has been in continuous occupancy of it since that time; 
that it made installment payments on the contract aggregating $546; 
that the property was vacant and unimproved except there was a 
dilapidated garage building on the rear which plaintiff rehabilitated 
and whieh is now being occupied by plaintiff for its religious 
services, 

It is further alleged that plaintiff made no payments "nor 
recognized any other grantor *** other than Louis G, Snyder" until 
his death April 12, 1935, after which time plaintiff made payments 
on account of said contract to his surviving widow, Cordelia Snyder; 
that November 9, 1939, Pauline Zilmer brought suit in forcible de- 
tainer in the Municipal court of Chicago against plaintiff to recover 
possegesion of the premises and afterward defendant, the Liberty 
National Bank of Chicago, as trustee under Trust No, 2844, was sub-= 
stituted as plaintiff in that action which was tried before a jury, 
and a directed verdict returned in favor of the church; that after- 
ward the Liberty National Bank, as trustee, brought another action 
of forcible detainer in the Municipal court of Chicago against the 
ehureh to recover possession of the premises, which action was 
tried before a jury who returned a verdict in favor of the trustee 
and against the church upon which Judgment was entered; that the 
ehurch was given no opportunity to argue a motion for a new trial 
and, more than five days after the entry of the judgment, the 
church made a motion to vacate the judgment, which was overruled, 
from which plaintiff prayed an appeal to this court which was 
granted, But the church was advised that the appeal was unavailing 
for the reason that it was taken more than five days after the judg- 


ment was entered in the forcible detainer case, 


It is further alleged that the bank, as trustee, claims to 
have some interest in the premises but that such interest was ac- 


quired after the church had entered into the contract with Snyder 
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and such interest was subordinate to that of the church; that the 
deed from Zilmer to the bank, as trustee, was a cloud upon plaintiffs 
title; that she had no right, interest or title to the property, 

It is further alleged that plaintiff is “informed and does 
believe that Louis G. Snyder, plaintiff's grantor, conveyed the 
legal title in and to the said real estate" to the bank as trustee 
and that Snyder was the beneficial owner of the trust; that after- 
ward the bank conveyed the title to Ed Neddo, subject to the trust, 
and that the conveyance by Zilmer to the bank “was in violation of 
the original Trust conveyance made by the said Louis G Snyder"; that 
defendants threaten to sue out a writ of restitution for the 
eviction of plaintiff congregation from the premises and the prayer 
was that they be enjoined and the purported deed of conveyance from 
Zilmer to the bank be removed as a cloud on plaintiff's title, 

The statement of claim, summons and defense filed in the 
forcible detainer suit brought by Zilmer against the church are at- 
tached to and made a part of the complaint, as is also a copy of 
the complaint and summons filed in the Municipal court of Chicago 
in the forcible detainer suit brought by the bank against defend- 
ant church, The affidavit of defense interposed to the Zilmer 
suit filed by the church set up as a defense the written document 
signed by Snyder September 23, 1935, above quoted, and it was then 
alleged that the church was an incorporated society in possession 
of the premises described in plaintiff's statement of claim; denied 
plaintiff was entitled to possession and averred that the church 
wag occupying the premises by virtue of the claimed purchase from 
Snyder, The affidavit of defense, if any, which plaintiff filed 
in the suit brought by the bank, as trustee in forcible detainer, 
does not appear as one of the exhibits of the plaintiff but in the 
record several pages after the bill of complaint and exhibits, 
there appears what purports to be a copy of the defense interposed 
by the church in the foreible detainer suit brought by the bank, as 
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per 
trustee, in which is set up the trial and judgment entered in the 
Zilmer forcible detainer suit as being an adjudication of the matter, 

May 16, 1940, plaintiff by leave of court, filed an amend- 
ment to its complaint by which it struck out a paragraph of its 
complaint and inserted another in lieu thereof, in which it was al- 
leged that March 26, 1929, “Louis G, Snyder, plaintiff's grantor, 
conveyed the real estate herein deseribed by Deed to the Peoples 
Nat'l Bank and Trust Co, of Chicago, as Trustee under Trust No, 
6116"; that Snyder and his wife were the beneficial owners of the 
trust and that afterward the bank conveyed the property to Hollander, 
who in turn conveyed it by quitclaim deed to Ed Neddo, A number of 
other conveyances are alleged to have been made, That afterward 
Louis G, Snyder died leaving his widow surviving who sometime after- 
ward also died and her estate was being probated in the Probate 
court of Cook county; that an inventory was filed in which the real 
estate in question was scheduled, 

Mey 20, 1940, a second amendment to the complaint was filed 
naming Hollander, Neddo, Zilmer and the executor of Mrs, Snyder's 
estate, additional parties defendant, in which it was alleged these 
persons claimed to have some interest in the property but whose 
interest, if any, was subordinate to that of the plaintiff church, 
On the same day the court entered the order appealed from, 

Whether the adjudication of the forcible detainer suit 
brought by Zilmer was res judicata of the matters involved in the 
subsequent detainer suit brought by the bank as trustee, we are un- 
able to determine for the reason that there is no showing why the 
court directed a verdict in the first case nor the re,son for the 
jury deciding in favor of the bank as trustee and against the church 
in the second forcible detainer case, and since there was no appeal 
from the judgment entered in the second suit we must assume the 
Judgment in that case was properly entered, 


We are further of opinion that the order appealed from was 
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proper and must be sustained for the reason that it is clear plain- 
tiff did not have title to the premises and therefore could not 
maintain a suit to remove 4 cloud from the title, Town of Kaneville 
v, Meredith, 351 Ill, 620-626, In that case the court said: “A 
principle recognized in all the cases is, that unless a party shows 
title to land in himself it is not for him to complain that there is 
a cloud upon it, He must have a title to the land to give him a 
standing in a court before he can contest a cloud upon the title, 
whether it is avented by an encumbrance or an adverse title, " 

In the instant case, plaintiff's claim to the property is 
based on the document signed by Louis G, Snyder September 23, 1935, 
That document states that the trustees of the church “received of 
church officers the sum of $100,00 as earnest money and part of the 
down payment of $500,00 for the purchase" of the property in 
question a the payment of the ¥500,00 has been made "a con- 
tract for a Warranty Deed will be issued," This does not convey 
any interest in the property and the reference in a number of places 
in the complaint to Snyder as the church's "grantor" is unwarranted, 
The document signed by Snyder is wholly insufficient to warrant a 
decree in plaintiff's favor for the removal of a cloud from the 
property, Joseph v, Evans, 358 Ill, 11, That @ase was a suit in 
equity to remove clouds and quiet title to certain real estate, 

The court there said: "The alleged egreement was not clear and 
definite either as to the description or as to the quantum of 
estate to be conveyed, *** 

"But appellee insists this is not a suit to compel specific 
performance but to quiet title, One of the necessary elements to 
sustain a bill to quiet title is that the complainant must be the 
owner, either legal or equitable, of the title sought to be quiet- 
ed, *#* Appellee admits he is not the legal owner = he merely 
claims equitable ownership, But he cannot be the equitable owner 
unless he can show a valid and enforceable agreement by Evans to 


convey, As we have pointed out, he has failed to do this," 
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Plaintiff further contends the court erred in sustaining 
defendants! motion and dismissing the suit where the additional 
parties made defendant had not heen served with process but we 
think there is no merit in this contention, The amendment to the 
complaint does not allege that the additional parties had any sub- 
stantial interest in the premises and it is obvious the suit could 
not be maintained unless plaintiff were successful against the two 
defendants whose motion to dismiss was sustained, 

The order of the Superior court of Cook county appealed 
from is affirmed, 

ORDER AFFIRMED, 
Matchett, J,, and MeSurely, J,, concur, 
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PEOPLE OF THE STATE OF ILLINOIS, 
ex rel, Oscar Nelson, Auditor of 
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hens FROM 
CIRCUIT COURT, 
COOK COUNTY, 





Binga State Ba 
and WILLIAM J, 


k, a Corporation, 
WARFIELD, 
Appellees, 


MR, PRESIDING JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


December 12, 1939, Charles H, Albers, receiver of the Binga 
State Bank which was being liquidated, filed his verified petition 
in which he set up he held mortgage notes on which there was a 
balance due of 410,000, secured by a trust deed on an apartment 
building in Chicago, That he had received an offer of $5500 from 
William J, Warfield for the mortgage notes; that afterward Harry A, 
Biossat, on behalf of a client, offered $7500; thereafter Warfield 
raised his offer to $7700 and Biossat to $7900; that he had sub- 
mitted the last offer to the auditor of public accounts who reconm- 
mended the acceptance of the offer; that afterward Warfield, November 
29, 1939, offered $8100 and the auditor had written a letter recom- 
mending the notes be sold, It was alleged that due notice be given 
all persons and that the court offer the asset in open court at 
public sale to the highest and best bidder for cash, but for not less 
than $8100, Other facts were set up tending to show that in the 
opinion of the receiver and the auditor, it was advisable that the 
sale be made, 

On the same day an order was entered, on motion of the re- 
ceiver, which found the facts as set up in the petition; that the 


asset was offered at public sale, in open court, for cash; that 
Warfield had bid $8100; that this was the highest and best bid re- 
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ceived and it was ordered the sale be made to Warfield and the re- 
ceiver was authorized to sign any and all necessary papers to carry 
out the sale, 

About six months afterward, June 13, 1940, a notice, to 
which a copy of the petition was attached, was served by Joseph Z, 
Willner, an attorney, on the solicitor for the receiver, stating that 
on the next day he would appear before the chancellor and ask for an 
erder in accordance with the prayer of the petition, The petition 
was filed the next day (June 14) but we are unable to find any order 
in the record allowing this to be done, The petition set up, among 
other things, the several offers made by Warfield and by Biossat for 
the asset (the same as had been theretofore set up in the petition 
of the receiver hereinabove referred to), the entry of the order 
euthorizing the sale to Warfield for $8100 cash, and averring the 
sale had not been completed because of the failure of Warfield to 
pay the amount of his bid; that the offer of #7900 made by Biossat, 
was made by him on behalf of Willner; that he was now willing to in- 
crease his bid to $8200 cash, and the prayer was that the order be 
entered to sell the asset to him for $8200, 

September 5, 1940, a report of the proceedings was filed, 
from which it appears that June 21, 1940, James B, Cashin appeared 
as counsel for Warfield, Joseph Willner, for himself, and Arnold 
Berger, for the receiver, Mr, Cashin, representing Warfield, stated 
to the court “this matter came up before your Honor last week and a 
stranger to the proceeding came in on the theory that he could make 
another bid, 

“There has been an order entered some months ago. Colonel 
Warfield purchased these notes; he paid $1000, and we were here last 
week; I think the Colonel was down at the legislature and your Honor 
put it over and said this week to have that money here, Now it has 
been paid last night. Your Honor, here is the receipt. It is all 


over with, 
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"MR, WILLNER: It isn't either, 

"THE COURT: Yes it is, ***4 

Then followed some discussion between court and counsel ag 
to authorities, including a reference to the “Ridgeway case, " [287 
Ill, App. 112,] 

"MR, CASHIN: He has had his chance to bid, he didn't bid 
enough, We out-bid him," Objection was made by counsel for 
Warfield that Mr, Willner was a stranger to the case, The court in- 
quired if his appearance was on file and Mr. Willner replied he had 
filed the petition June 14, "You gave me leave to file a petition 
and continued it until today," Mr, Willner then made a statement 
outlining what had been done, the bids made, ete., and continuing 
said: “The petition filed last week has an amended bid of $8200, 
which was a bid of #100 over their bid," He then stated he would 
offer $8500, The court refused to hear the matter further and an 
order was entered, "This cause coming on to be heard upon the pe=- 
tition of Joseph % Willner heretofore filed in this cause and the 
Court having heard evidence and argument upon said petition, 

"IT IS HEREBY ORDERED that the said petition be and the same 
is hereby denied," It is from this order that Willner prosecutes 
this appeal, The receiver has filed no brief in this court, 

After the briefs were filed, counsel for Willner filed a 
motion in this court, which was reserved to the hearing, for a rule 
on Warfield to produce and file in this court "a photostatic copy 
of the receipt dated June 20, 1940, which was produced by the said 
appellee in court before Judge William V, Brothers on June 21, 1940, 
upon the call of this cause in said court and the original check to 
Charles H, Albers [the receiver] for payment of said bid.“ Although 
counsel says he tried to have this receipt and check made a part of 
the report of the proceedings of the trial, there is nothing in the 
record on this question, The motion is denied, 

Counsel for Willner contends the sale of the asset December 


12, 1939, to Warfield for $8100 was for cash and since it was not 
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made until more than six months thereafter (in fact counsel says it 
was not paid up to October, 1940) the court should have ordered the 
asset sold to him. The contention cannot be sustained, From the 
report of the proceedings had before the chancellor on the hearing of 
Willner's petition it appears that Warfield had paid $1000 on ac- 
count of the $8100 some time prior to that date and had paid the 
balance the day before the hearing, A receipt was exhibited showing 
that the balance of the 8100 had been paid, No contention was made 
at that time that this was not the fact, But Willner's position was 
that the asset, not having been paid until more than six months 
after the order authorizing it, the asset should be sold to him for 
$8200, 

Much reliance is placed by counsel for Willner on the 
Ridgeway case, [287 I11, App, 112.] In that case an order had been 
entered authorizing the receiver to sell certain collateral for $800 
to Louis Jaffie but before the sale was consummated a bid of $1350 
was made to the receiver, Afterward Jaffie filed a petition seeking 
to compel the receiver to sell the property to him for 3800. This 
was resisted by the receiver and he was sustained, 

In the case at bar, after notice to all parties and after 
Warfield and Biossat had made a number of bids and were familiar 
with the entire situation, the sale was made to Warfield for $8100 
in open court, this being the highest and best bid for cash, After- 
ward Warfield paid $1000 and the day before the petition of Willner 
was heard, paid the balance, In the record before us we must presume 
the receiver has acted in the best interests of the creditors of the 
defunct bank, 

The order of the Circuit court of Cook county is affirmed, 

ORDER AFFIRMED, 
Matchett, J., and MeSurely, J., concur, 
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HORTON CONRAD, j ) 
en, Appellee, PROM 
Ve iA | ERCUIT COURT, 
WRIGHT & COMPANY, afCorpordtion, ) © GOOK COUNTY, 
Appedlant. ) v 


L.A. 449° 
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MR, PRESIDING JUSTICE O'CO oR 





Plaintiff brought an action against defendant to recover an 
amount claimed to be due him under the terms of a contract which 
plaintiff contended was partly oral and partly in writing, by the 
terms of which plaintiff was to be paid for selling coal for defend- 
ant, He prayed judgment for $10,000, Defendant denied liability 
"except for proper commission on wholesale and carload sales between 
June 1, and December 16, 1937," the"amount being ascertainable only 
after deductions of proper overhead and commission charges were 
made," There was a trial before the court without a jury, a finding 
and Judgment in plaintiff's favor for $1534,76, and defendant ap- 
peals, 

On the trial and in this court defendant admits it owes 
plaintiff $534.76 for commissions earned by him between June 1, and 
December 16, 1957, but that the judgment for the excess of $1000 
should be reversed, The record discloses that after some negoti- 
ations between plaintiff and Wright, president of defendant company, 
the parties, on May 18, 1937, entered into a written agreement in 
the form of a letter prepared and signed by defendant's counsel at 
its request, and addressed to plaintiff, whereby plaintiff, who had 
been selling coal for a number of years for other companies, was to 
go with defendant company. In the complaint and on the trial it was 
contended by plaintiff that the contract was partly in writing (the 
letter) and partly oral, while defendant's position was that the 
letter was the entire contract, and in this court 1% seems to be 


agreed that the letter constituted the entire contract between the 
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parties, By the terms of it plaintiff was to join defendant 

company as vice president, devote his full time, and particularly be 
in eharge of the wholesale business, He was to commence work June 
1, 1937, For making wholesale sales or carload lots plaintiff was 
to receive all of the net profits of such sales for the remainder of 
19357, and thereafter one-half of the net profits after deducting 
certain expenses, The contract further provided plaintiff was to 
sell coal at retail for which he was to receive certain specified 
commissions per ton and further "In connection with the above re- 
tail sales you will be entitled to a drawing account of $400 a 
month, the excess of the commissions payable on sales over the above 
drawing account to be payable at stated convenient periods, " 

As stated, plaintiff began work June 1, 1937 but the amount 
of his sales was unsatisfactory to defendant and May 14, 1938, de- 
fendant wrote plaintiff a letter advising him "that because of 
prevailing business conditions and the reduced income of Wright & 
Company, it 1s necessary to terminate your present contract with the 
company as of June 1, 1938," The letter was signed by Johnson, 
sales manager and later vice president, and stated it was written 
at the request of Mr. Wright, defendant's president, Plaintiff re- 
ceived the letter but refused to sever his connection, apparently on 
the ground that he had not seen Mr, Wright with whom he had made 
the contract, and continued on throughout the summer making a few 
sales, until October 13, 1938, when he wrote defendant a letter in 
which he said: "Your consistent refusal to pay me the amounts of 
compensation to which I am entitled and to earry out your other 
agreements with me leaves me no alternative but to consider that you 
have breached your agreements" and therefore he was forced to seek 
other employment and would take action to recover damages, 

From June 1, 1937 to June 1, 1938, plaintiff received 
$4799,75, and after June 1, $900 on the monthly drawing account, 
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Counsel for defendant say that during the time plaintiff's "total 
commissions actually earned amounted to $1,641.30, Wo claim is made 
by defendant of a right to charge back the excess to plaintiff, but 
the record speaks for itself as an explanation of why plaintiff was 
not and could not be appointed sales manager, or retained in em- 
ployment," On the other hand, plaintiff's position is that through- 
out the time he was connected with defendant he received no co- 
operation from Mr, Johnson, the sales manager, or Mr, Hubbell, who 
for many years had been in charge of the buying; that defendant re- 
fused to comply with the requirements of the Guffy Coal act, turned 
down orders for coal which he had consummated and that this was the 
reason he did not sell more coal, 

There is considerable testimony in the record of a number of 
witnesses who were called and recalled, a great part of which had 
substantially no bearing on the controversy between the parties, Some 
of this evidence tended to show that prior to entering into the con- 
tract in question plaintiff was employed by another coal company on 
a salary of #600 a month and he gave up this eantvaere with de- 
fendant company, while on the other side, that he was about to be 
relieved of his duties with the other company, There is also 
considerable evidence as to the anount of his sales with other 
companies over a period of years which throws little or no light on 
the question whether plaintiff was entitled to recover in the instant 
case, 

The trial court held the employment of plaintiff by defend- 
ant could be terminated at any time by either party and that it had 
been so terminated June 1, 1938, The court in summing up the case 
said: "Now I feel that he is entitled to a finding here against the 
defendants, the defendant rather, for something in the neighborhood 
of the amount due him under the wholesale commissions, of some five 
hundred dollars net, $534,00 I believe the figure is, and probably 
he might be entitled to something further, but anything substantial, 
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Mr, Newton, I don't feel would be justified under the evidence, as I 
reviewed it," The court then suggested that the parties see if a 
satisfactory figure could be arrived at and the case was continued, 
A few days later, nothing having been accomplished and the court 
being advised of this fact stated: "As I indicated last week, the 
court is of the opinion that the plaintiff should recover here the 
amount of commissions due him, as stipulated, }554,76, and that he 
4s also entitled to an amount in excess of that of approximately 
G1,000, so I will enter a finding for the plaintiff against the de- 
fendant in the sum of $1,534, 76, " 

On the other side, counsel for plaintiff offered evidence as 
to dealings in an effort to sell coal to (1) Marshall Field & Co,, 
(2) Freitag, (3) Goldblatt Bros,, (4) Illinois Bell Telephone Co,, 
and (5) Royal Management account, in an endeavor to make proof of 
the damages he sustained, He testified that prior to the contract 
in question he had sold coal to Marshall Field & Co,, and felt 
certain he could retain that account; that he asked Wright what 
coal should be submitted to Field's and Wright suggested Sahara 
coal; that afterward he submitted this kind to Field's; that a test 
was made of the coal and it was found satisfactory and thereupon he 
reported to Mr, Wright but Wright told him that “unfortunately, they 
would not be able to buy sufficient tonnage from the Sahara people 
to supply that account," and that plaintiff "had to turn down a 
Marshall Field & Go, order because they did not have the coal to 
supply it," He further testified he sold Marshall Field & Co, 
26,388 tons covering a period of one and one-half years prior to the 
time he joined defendant company; that the fair and reasonable con- 
mission under his written contract with defendant, which he was en- 
titled to, was ten cents a ton and on this basis counsel for plain- 
tiff say this item alone would more than substantiate the amount of 
the Judgment, 


Plaintiff was not interrogated either on direct or cross- 
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examination with whom he negotiated concerning the Marshall Field & 
Co, matter nor what, if anything, that company agreed toe pay per 

ton, nor how many tons were to be purchased, Mr. Wright was called 
by defendant and testified at considerable length, was recalled and 
re-examined but no question was asked him as to what was said between 
himself and plaintiff concerning the Marshall Field & Co, matter, 

The only reply to the argument of counsel for plaintiff in 
reference to this coal is that Mr, Wright informed plaintiff they 
could not buy sufficient tonnage of the Sahara coal to take on the 
Field contract, We think this answer is insufficient, The uncon- 
tradicted evidence is that Wright, president of the company, was 
advised by plaintiff that he thought he could retain the Marshall 
Field & Co, business and at defendent's request submitted the Sahara 
coal which was tested by Field's, found satisfactory and accepted, 
Plaintiff having done this at the request of Mr, Wright, defendant's 
president, and having secured the order from Marshall Field & Co,, 
we think defendant is not in a position now to say it could not fill 
the contract because it was not able to buy sufficient Sahara coal, 
We are of opinion defendant is liable for this item, 

In this view of the case it ie unnecessary to discuss what 
plaintiff did in reference to selling coal to the other parties 
above mentioned, 

The judgment of the Circuit court of Cook county is affirmed, 

JUDGMENT AFFIRMED, 
Matchett, J., and MeSurely, J., concur, 


| 
| 





= 


~8- 
& batt Efadeqs™ ed gntarsoace betstioyen ed modw Attw iosdRiagee 
tsq Yeq of Seexvss yneqmos tedyd ,gaidtyns Ii .tadw “on tettsm@ .6D 
Befies sew tayite icf .bossdoreq od of e1ew anot {ham wo ton ,not 
ban beflgcor anw ,Atgmet eldsveblamos ta Bottitact Bae tnabaoteb yd 
noewted Bise agy ¢éclw ot as min bedsa aew mottasup on tud Sentmexs-er 
.settem .0D 3 Sfeft Liacdewsl edd anteveeccs Trivalela Bas ‘Moana 

mi titanate le <0% Isanuoo to themsgia edt of ylast eino eT Se 
godt Teesdale Bemtoind vdgliw’ aM t6dP G2 tncs ald ‘bi eonexeten 
and no ost of La00 Suada® edt to egannod tastotttua wd ton blwco 
mnoonu oT .tuetetttwant ef cewek gid? dntdt o¥ toottnes Biot 
any etIsaH09 edt to tnebteew  tdagirW tadt et eonebive betoibsext 
 ‘Tledetsé odd afatéx Sines ed tidguodt ad tact Tiltalale yd boatvBs 
sisis® edd bettindue taoupet a'¢nabasteb te Bas aaontaud .o0 8 left 
fetqecos bas ytotoastaiise Saver a Bief® yd Betest aew doliw [soo 
elidabnetes tdgieW .xM to teeupex od? ¢s eidd anob gaivad Ttitntalt 
_.00 & BLsit Ifedewat mort tebro ed? Berwoss gnivad bus ¢asblecrq 
Eftt ton Blyso tL yae of won moltiacg s ni tom at triabroted an by 9 
.fsoo stutla® tnefelttos yud ot sida ton aaw tt eausoed toext noo edt 
‘ymeti atdy tot efdarl et tnabneteb nofatqo to ers ew 

dene anwoelb 6 YYsescoenay ef $f onao sid to woty ald erct 

2oltaaq wedto edt of Leo gantion ot songteter ni BLS ‘Viisatala 
a - Donottnem ‘veda 

,pemuttts et Ytawoo Aood to tavoe tiuertd edd To noma oat : 

TENALVIA THIMDCUG 

“Mxonoo (.b qlew@oM Baa ,,U ttsiotaM 


41244 






PEOPLE OF THE STATE, OF i 


ex rel, JOSEPH TA 5 APPEAL FROM 


Apt 
COUNTY COURT, 
Ve 
COOK COUNTY, 
HENRY BROWN, : LQONMOT A e «4 6p) 
Appeljan e .elle “& te) 


MR, JUSTICE McSURELY DELIVE! D THE OPINION OF THE COURT, 

Three respondents, Nadie Kirksey, Henry Brown and Madette 
Bryant, judges of election in the 58th precinct of the 4th Ward, 
Chicago, were found guilty of misbehavior at a city election held 
April 4, 1939, Brown was sentenced to be committed to the county 
jail of Cook county for a period of three years, Nadie Kirksey was 
sentenced to the county jail for one day, which was considered 
served by the time spent in court; she was also fined $250, which 
was subsequently reduced to $100, Madette Bryant was sentenced to 
be committed to the county jail for one day, which was considered 
served by the time spent in court; she was also fined #500, Henry 
Brown alone appeals, 

The gist of the charge against him is that he placed or 
permitted to be placed 52 ballots in the box in excess of the number 
of persons voting, He admits that this number of excess ballots 
were found but says he did not know how they got into the box, 

Mrs, Kirksey testified that she was a judge at this election 
and arrived at the polling place at 5:45 in the morning; Brown was 
standing at the ballot box; she inquired whether the package of 
ballots had been opened and counted and was told by Brown that they 
had been counted; she asked him for the key to the box, opened it, 
and on examination found no ballots in the box; she then locked it 
and gave the key back to Brown, who stood by the box during the 
election giving out ballots, Mrs, Kirksey further testified that 
sometime during the day she went in a back room and saw there Mrs, 
Mattie Foster, one of the clerks, who showed her a list of type- 
written names — about 50 of them = which Mrs, Foster said were handed 


to her by Brown to see if she would at various times make out ap- 
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plications for the people whose names were on the list. Mrs. Foster 
told Mrs, Kirksey she would not do it, Mrs, Kirksey testified that 
after her conversation with Mrs, Foster she called Mrs, Bryant's 
attention to this and told her to watch Brown, Mrs. Foster testi- 
fied she had no conversation with Brown at any time during the day 
with reference to the applications for ballots, 

Mrs, Bryant testified that there was some question as to 
whether Mrs, Kirksey or Brown should hand the ballots to the voters 
that day and Brown gave her to understand that he would do it; that 
Mrs, Kirksey wrote her a note asking her to watch Brown, which she 
did, but saw nothing wrong; that subsequently, in the election com 
missioners! office, she heard Mrs, Kirksey tell the commissioners or 
their representatives about the typewritten page with 52 names on it, 
for which Mrs, Foster had told her Brown had wanted the clerks at 
various times to sign applications, Mrs, Bryant says Mrs, Foster 
was present in the election commissioners! office and admitted in 
their presence Mrs, Kirksey's statement about the typewritten page 
of 52 names, Brown denied he gave Mrs, Foster a typewritten page 
with some 50 odd names and requested those handling applications to 
do anything, 

All the judges and clerks testifying agreed that after the 
polls closed and the ballots were emptied from the box onto the 
table and counted they found 52 more ballots than there were voters 
at the election, There was considerable discussion as to what 
should be done with these excess ballots. Brown says he read from 
§10 of the General Election law, This provides that "If the ballots 
shall be found to exceed the number of names entered on each of the 
poll lists, they shall reject the ballots, if any, found folded in- 
side of a ballot, And if the ballot and the poll lists still do 
not agree, they shall reject as many of the ballots as may be neces- 
sary to make the ballots agree in number with the names entered on 
each of the poll lists, The ballots shall be replaced in the box 


and the box closed and well shaken and again opened and one of the 
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judges shall publicly draw out and destroy as many ballots unopened 
as shall be equal to such excess and the ballots or poll lists agree- 
ing or being made to agree in this way, the board shall proceed to 
count the votes in the following manner, " 

It is conceded the law was not strictly followed in that the 
ballots were not put back into the ballot box and well shaken, They 
were refolded and shuffled on the table, Brown drew out 52 ballots 
from thoge on the table, but there is a dispute as to what he did 
with them, He says they were torn and left on the table, Mrs, Kirleey 
says he picked up these excess ballots and put them behind a 
radiator, Mrs, Bryant said that when they found these extra ballots 
she inquired of Brown how they got into the box, and he said there 
was no need to discuss how they got in; that she got the book of 
rules and was trying to find what the rule said of such a situation; 
that Brown, after he withdrew the 52 extra ballots from the table, put 
them behind a radiator and she went over and got the ballots and put 
them back on the table, 

Jennie Parker testified she was a Democratic precinct captain 
and was in the polling place when the discussion came up as to what 
should be done with the 52 excess ballots; that Brown first put these 
ballots behind the radiator but Mrs, Bryant got them and returned 
them to the table; that while Mrs, Bryant was looking up the rules 
Brown took the ballots off the table and took them back and placed 
them in a garbage can, 

Respondent's brief first says that proof of guilt in these 
proceedings must be established beyond a reasonable doubt, It has 
been held to the contrary in People ex rel, Rusch v. Kotwas, 275 I1l. 
App. 406, where it was said that petitioner, to prove the guilt of 
respondents, was required to produce "most convincing evidence of the 
truth of the charge," Although Brown denies he placed the excess 
ballots behind the radiator and in a garbage can, yet the trial 
court, who saw the other witnesses, could believe their story as to 


what he did rather than to accept his denial. 
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We are of the opinion that while it does not clearly appear 
how the excess ballots got into the ballot box, yet it does suf- 
ficiently appear that Brown, either through carelessness or purposely, 
permitted these illegal votes, Brown asserted his right to handle 
the ballots going into the box, Although it was denied, there was 
believable evidence that he gave Mrs, Foster a typewritten list of 
some 50 names, with the request that she make out applications for 
the persons whose names were on the list, This act was at variance 
with the faithful performance of his duties, When the excess ballots 
were found and Brown was asked how they got into the box he said 
there was no need to discuss how they got in, His endeavor to dis- 
pose of these excess ballots was suspicious, 

Brown was a man of intelligence, having attended various 
schools in Chicago, worked for a time on certain papers, and works 
particularly in illustrating articles, He has lived in the precinct 
about five years and never been in trouble before, 

The trial court imposed a sentence on him of imprisonment in 
the county jail for three years, While we are of the opinion that 
he deserves severe punishment, we hold the period of imprisonment is 
excessive, A penalty of one year in jail would be sufficient punish- 
ment for hin, 

For the reasons indicated the judgment is reversed and the 
cause remanded with directions to impose the penalty suggested, 

REVERSED AND REMANDED WITH DIRECTIONS, 


O'Connor, P,J,, and Matchett, J., concur, 
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The election officials were charged with misbehavior, under 
§13, Art, II of the City Election law (Ill, Rev, Stats, 1939, ch, 
46, par, 186) in the performance of their duties as officers at the 
election held within the 38th precinct of the 25th Ward in Chicago 
on April 4, 1939; upon hearing by the county judge all of them were 
found guilty, John Garbacz, judge, Theodore Chudy and Albert 
Feigenbaum, clerks, were sentenced to two years imprisonment in the 
county jail; respondents, Anna Czech and Helen Bulat, judges, were 
sentenced to the county jail for one day, which was considered as 
served on account of the time spent in court on the trial, 

Counsel for respondents first argue they were not given a 
fair trial in that the evidence was partially heard when three of 
the respondents were not represented by counsel, The record shows 
that the hearing was commenced January 25, 1940; after considerable 
preliminary talk, and testimony by Albert Feigenbaum, the hearing 
was continued to February 21, 1940; the respondents asked for a 
further continuance but the prosecution produced the testimony of 
ten witnesses who were ready, and after hearing their testimony the 
court continued the case for two days; Miss Cirese entered her ap- 
pearance for the respondents February. 25, and the case was con- 
tinued to February 26, and again to February 28, at her request; she 
also requested a transcript of the testimony that had been heard in 
her absence and the court told her she could examine this, which she 
did, The record shows the trial was conducted fairly, and the fact 


that the court took part in asking questions does not support any 
charge of unfairness on his part, 
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On behalf of the prosecution 29 witnesses testified that al- 
though they were noted as having voted upon this occasion in this 
precinct, none of them had voted, Typical cases were where one 
witness was in California when the election was held, another was 
confined in a hospital, and another was out of town, All of these 
witnesses testified they did not sign an application for a ballot 
and did not vote, 

Respondent John Garbacz gave no explanation as to how people 
were recorded as voting who had not appeared at the polling place, 
Theodore Chudy testified that no applications were issued to persons 
who did not sign before him, and denied he had acted at all as a 
judge but only as clerk at this election, Albert Feigenbaum could 
make no explanation as to these illegal votes, Respondent Anna 
Czech testified that for a time she initialed ballots and Feigenbaum, 
Chudy and Garbacz had charge of the tally sheets and called out the 
ballots after the polls were closed and the count was made, She 
said she knew none of the witnesses who testified that they had not 
voted, Respondent Helen Bulat testified that Feigenbaum initialed 
ballots while Garbacz and Chudy checked the applications, Katherine 
Keeler, an expert, testified that in her opinion 41 ballots bore 
cross marks in the Democratic circle made by the same person, 

It is argued on behalf of the respondents that the evidence 
fails to disclose that any of them actually committed any of the 
wrong things with which they are charged, In People ex rel, Rusch v. 
Greenzeit, 277 Ill, App, 479, a similar argument was made. It was 
held that under §15, par, 267 (present par. 186), ch, 46 of the 
statutes, election officials may be punished for "misbehavior" in 
their office, and where the evidence shows gross carelessness in the 
performance of his duties the court has the power to punish an 
election official, Manifestly, in the present case where the record 
shows there were forged applications and ballots improperly marked, 


looking at the evidence in the light most favorable to respondents, 
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such things could have happened only through the gross carelessness 
of the election officials, 

Complaint is made of the quarters for voting supplied by 
the election commissioners, In People ex rel, Rusch v, Levin, 505 
Ill, App. 142, 153, it was held that failure to provide adequate 
polling places will not excuse frauds by the officials, It might be 
remarked that if the crowds were too great the police officer 
present could have prevented any overcrowding, 

However, we are inclined to think the punishment meted out 
to the three appealing respondents of two years imprisonment in the 
county jail is excessive, As had been noted in People ex rel, Rusch 
v, Levin, supra, §11 of Art, II of the Constitution of Illinois pro- 
vides that "All penalties shall be peenestianeil to the nature of the 
offense,.." 

It is claimed that respondents are young men of good 
character and with responsible positions, with no motive for misbe- 
havior at this election, It also might be said in their favor that 
it is doubtful whether they would know, when a voter presented him- 
self and asked for a ballot, giving a name of a registered voter, 
that he was not the person whom he represented himself to be, How- 
ever, it is evident they were at least careless in the performance 
of their duties, Such a large number of illegal votes would not 
have been cast if they had been watchful, Such carelessness can not 


be excused by the plea that they had no maseleage that there were 


nt 


“such ‘irregularities, Under the clrewnatances a aiatenec. of ,90 days 


in the county jail for each of these appealing respondents would be 
sufficient punishment, 
The judgments are reversed and the cause is remanded with 
directions to impose the penalty suggested, 
REVERSED AND REMANDED WITH DIRECTIONS, 


O'Connor, P.J., and Matchett, J,, concur, 
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larger issue, caused judgment by confession to be entered against 
defendants (makers of the bonds) in the Municipal Court of Chicago 
on April 26, 1939, for #1595, the amount due, March 23, 1940, de- 
fendants filed a verified petition in support of their motion to 
set aside and vacate the judgment, April 4, 1940, an order was en- 
tered reducing the judgment to §921,92, Defendants appeal, 

The facts disclosed by the petition are that plaintiff's 
bonds were part of an issue secured by trust deed on real estate in 
Cook county, After the entry of the Judgment April 26, 1939, the 
legal owners of a majority of the unpaid bonds requested the trustee 
to foreclose, He did so, obtained a decree and sale of the premises 
and distribution of the proceeds to the unpaid bondholders, in- 
cluding plaintiff, who accepted his pro rata share, There was a 
deficiency of about fifty cents on the dollar for which a decree was 
entered in favor of the legal owners and holders of the bonds, The 
trustee is in possession of the premises pending the period of re- 
demption and has distributed to plaintiff his pro rata share, De- 
fendants claim that by accepting the benefits of the foreclosure, 
plaintiff is bound by the decree and the judgment he obtained is 
merged in it. 

The petition did not comply with the rules of the Supreme 
court as to setting aside judgments. (See Supreme Court Rule 15, 
Smith-Hurd Anno, Stats, ch, 110, §259.15, p, 523; Supreme Court Rule 
26, ch, 110, §259.26, p, 562.) There are several reasons why the 
pleading is ineufficient, It shows laches on its face, The fetes) 
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was entered April 26, 1959; the petition to vacate March 25, 1940, 
There is no statement of facts to excuse the apparent laches, Kesner 
v. Truax, 195 I11, App. 285; Freeman v, Counsell, 205 T1l. App. 533; 
Sternberger v. Wright, 259 Ill, App. 490. There is no statement of 
facts tending to show a defense in whole or in part, Upon default in 
payment plaintiff had a right to bring an action at law to recover 
judgment, Rohrer v, Deatherage, 356 Ill, 450, He had a right to 
pursue his remedy at law and in equity concurrently, In re: Estate 
of Whipple, 285 Tll, App, 491; Lawn View Bldg, Corp. v. Weinstock, 
288 Ill, App, 320; Washingtonian Home v, Van Meter, 297 Ill, App,591, 

The Supreme court has held that even a provision in a trust 
deed to the effect that the right to sue at law or in equity on such 
securities is vested exclusively in the trustee does not change this 
rule as to the right of the owner, Plaintiff is, of course, entitled 
to only one satisfaction, Defendants cite Wayman v, Cochrane, 35 
Tll, 151; Lighteap v, Bradley, 186 Ill. 510; Skolnik v, Petella, 3504 
Ill, App, 331, and other cases, all of which declare the general 
rule that when an action is brought on a note, bond or similar in- 
strument, and judgment or decree recovered thereon, the instrument is 
merged in the judgment, These cases are all distinguishable, The 
defendants were, of course, entitled to have the judgment satisfied 
to the extent that payment had been made to plaintiff, The trial 
court in effeet granted this by reducing the amount of the judgment, 
Thereby justice was attained in substance, and this is the important 
thing, Doerr v. Schmitt, 375 Ill. 470, 

The judgment will be affirmed, 

JUDGMENT AFFIRMED, 


O'Connor, P,J,, and MeSurely, J,, concur, 
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This is an appeal by defendants from a judgment on the finding 
of the court that a former judgment by confession for $684,47 stand 
confirmed, The case was before this court on a former appeal by de- 
fendants from an order denying their motion to open up the judgment 
by confession, We reversed the order and remanded with directions 
to try the case upon the merits, (296 Ill. App, 628.) 

The suit is based on an ungated note for 5587,85, payable in 
monthly installments of $16,20 each with interest at the rate of 6% 
per annum, The consideration for the note was the balance said to 
be due on a written contract of March 10, 1957, whereby plaintiff 
sold and agreed to instali in defendants! premises an oil heating 
equipment consisting of a "Timken Silent Automatic Burner" complete 
with controls and thermostat at the price of }§317; an above ground 
tank for $155; an automatic electric pump for §66, to which a service 
charge of §76,85 was added, Defendants paid in cash 925 and ex- 
ecuted their note for the balance, 

The building of defendants was a two-story building situated 
at 4923 Michigan avenue in Chicago, It contained 22 rooms, Defend~ 
ants lived in it and conducted a rooming house business there, The 
building had been heated by steam and the boiler was fired by the 
use of coal, This method produced sufficient heat, but it seems to 
have been the thought of the purchasers that by substituting oil for 
coal the cost of janitor's service might be lessened, 

Plaintiff was in the business of selling equipment for heat- 


ing by the use of oil, Moore was president, Lyons was salesman, 
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engineer and expert in the matter of heating equipment, and Davidson 
was the service manager of the plaintiff corporation, Lyons obtained 
the contract March 10, 1937, Moore approved it March 13, The 
equipment was installed in defendants! building March 19, Lyons 
with Mre, Lee made an inspection of the premises at about the time 
the contract was signed "to see if the boiler was sufficient size 
and everything connected with it." Lyons was present when the 
equipment was installed and talked with both defendants, told them 
how to adjust the radiators, where to place the tank and other parts 
of the equipment, He did not stay until the installation of the 
equipment was complete, He inspected the work afterwards, returning 
four or five times, He had estimated for defendants that the con- 
sumption of oil would be about #50 per month, The contract guaran- 
teed the burner to be capable of supplying heat up to the normal 
heating capacity of the boiler or furnace, There was, of course, an 
implied warranty that the equipment would be reasonably fit for the 
purpose for which it was purchased, that is, that it would heat the 
building, (Smith-Hurd Anno, Stats,, ch, 121-1/2, §15, ». 477.) 

The sole defense interposed in the affidavit of merits was 
that the equipment did not comply with either the guaranty of the 
contract or the warranty implied by law in that it was incapable of 
furnishing sufficient heat, The undisputed evidence is that between 
March 19, and May 15, 1937, defendants burned 1200 gallons of oil 
which cost $86,52, a little less than the amount estimated, The 
amount of oil used would depend very much upon the amount of heat 
Gesired and the manner in which the equipment was operated, Defend- 
ants do not argue that there was any failure of warranty in respect 
to the amount of oil consumed, 

Plaintiff contends (and the evidence submitted by it tends 
to show) that this was the only matter which defendants complained 
of and the only reason given by them for repudiating the contract, 
which they did, notifying plaintiff that the equipment had been 
taken out and was held for plaintiff. In view of the sharp conflict 
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in the evidence we have given unusual consideration to that part of 
it bearing upon this point, Defendants both testified and produced 
as witnesses two of their roomers, who corroborated their testimony 
in substance that prior to the installation of this new equipment 
the premises were well heated (from 75 to 80 degrees); that im- 
mediately after the installation of the burner and other equipment 
the temperature fell as low as 50 degrees, Defendants were, of 
course, interested witnesses but their knowledge as to whether the 
premises were or were not heated was superior to that of any other 
witnesses, The roomers who testified we may assume were disinter- 
ested witnesses, although their relationship to defendants might be 
presumed to have some effect upon their testimony, In weighing the 
evidence it has seemed clear to us that if the equipment as installed 
proved to be defective in respect to the production of heat, this 
would have become at once manifest to the owners and to the roomers 
and would have led to immediate and strenuous complaint, 

We regard the testimony of defendant, Fred B, Lee, on this 
point so important that we reproduce it as it appears in the record, 
Upon cross-examination he was asked: "Q, When was the first com- 
plaint made? A, Two or three weeks efter it was installed," Again 
he was asked: “Q, Mr. Lee, when is the first time you complained 
about the heating of your premises? A, About two or three weeks 
efterward, @, You are sure of that? A, I said two or three weeks, 
Q Didn't you complain of the consumption of oil - only? A, No, Not 
of o11 only. Q, You made a complaint of the heating? A, Naturally 
I would complain about heat, @ Did you write a letter to the plain- 
tiff in this case? A, Yes, sir. Q, You complained about the heating 
temperature in the letter? A, Yes, sir," 

Mr, Lee was then shown the letter and stated he wrote it, The 
letter, dated April 10, 1937, is found in an additional abstract pre= 
pared by the plaintiff and is as follows: 

"Dear Sir: 


Waving left tro phone calls at your office for you to call me 
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and not getting any response, I am hereby bringing to your attention 
that which I wanted to discuss with you over the phone, 


"The oil burner that was installed in my bldg. on March 19, 
1957, consumed 575 gal, of oil in 17 days, I believe that the 
reason for this great amount of oil being burned was because oneof 
the units was shorted which caused the burner to run unnecessarily, 
“As a report of the above matter was made to you by Mr, 
Davidson, Mr, Lyons and your service man, I am asking for a credit of 
one half of the amount spent by me for oil through no fault of mine, 


"Hoping to hear from you by return mail, or if you care to 
call I am at home any evening after 6:30," 


The letter does not complain about heat, 

Moore, president of the plaintiff corporation, Davidson, and 
Lyons all testified to a number of visits to the premises and of 
conversations with both defendants prior to the writing of this 
letter, They all say no complaint was ever made to them by either 
defendant about the failure of the equipment to properly heat the 
premises, This letter tends very much to corroborate their testi- 
mony, It is true defendants both say complaints were also made by 
them concerning the amount of heat furnished, The weight of the 
testimony of the witnesses for the respective parties was for the 
trial judge who saw and heard them, The question for his determin- 
ation was whether the plaintiff had established its case by a pre= 
ponderance of the evidence, In this court the question for our 
determination is whether the finding of the trial court is clearly 
and manifestly against the weight of the evidence, This rule of law 
is so well settled in this state that we think it necessary to cite 
only one authority, City of Quincy v. Kemfer, 304 Ill. 303, 306-307, 

For the reasons stated the judgment will be affirmed, 

JUDGMENT AFFIRMED, 


O'Connor, P,J., and MeSurely, J., concur, 
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TRE PEOPLE OF THE STATE OF ILLINOIS 
ex rel, LSC P, RATROWSET, et al., ae 
Appellants, APPEAL FROM 


Ve QIRCUIT COURT, 


EDWARD J. KELLY, ae Mayor of the City 
of Chicago, et gl., 


GOOR COUNTY, 


O09 1.A. 445! 


BR. JUSTICE MATCHETT DELIVEAS? THE GPIRICGR OF THE COURT, 
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The relatere are the owners of separate judgments against 
the city of Chicage rendered July 14, 1928, aggregating '31, 564.98, 
They filed a petition fer mandamus to compel the payment of there 
judgments, ‘The petition alleged the Judgments were due and owing 
prior to January 1, 1955; that there wae eufficient seney in the 
Judgment Tax Fund to pay the Judgments and thet payment should be 
made. 

The anewer of the city admits the rendition of the judgments 
prior to January 1, 1°55,and thet the judgmente are for liquidated 
Gebtes due but avers the retition wae prematurely filed in that while 
there was $107,686.52 in the Judgment Tax Fund there were other 
judgments sgeinst the city also entered prior to January 1, 1955,for 
liquidated debts to the amount of £2,533, 180.64; that one of theese 
wae in favor cf the Genitary Distriet of Chicago on which the last 
of several payments was unde by the city December 20, 1959, leaving 
unpaid the principal sum of $3,515,090; also that one Cohn and the 
Northweetern Yeaet Company hold Judgments against the city for 
$67,086.06 and §30,492,78, respectively, both of which were rendered 
pricr to the judgments of relators, and filed petitions for mandamus 
to compel the payment of each of these judgments prior to the date 
on whieh the petition of relatore was filed, namely, February 27, 
19490, 

The city, therefore, contends that relators’ suit ie pre- 
Cluded by §697a of the Judgment Tex act (‘imith-Hurd Anno, “tate., , 
ch, 24, p. 381), Thie section in part provides: “Judgments egainst 
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sueoh city shall be paid out of eaid fund in the order in which the 
same were obtained. * 

The oity also contends plaintiffs are precludes by an ordi- 
nanee of the city of Chicago. (“unicipal Sede of Chicago, 1959, 

§$7 -29,) This ordinance is net set up in the pleadings, Nowever, 
we took judicial notice of it and held it valid in People ex rel. 
Krajei v. Kelly, 279 Tll. App. 22 at 29, The ordinance, like the 
etatute, provides judguente ‘shall be paid in the order of the date 
of entry upon the records cf the court,” 

It is admitted mandamus was the proser method to compel 
payment of judgments against the city. ‘“elators further eontend 
the date of the order of entry of Judgment does not determine the 
order of payment and in support cite the three caces of People ex 
rel, Farwell v. Kelly, 261 I11, 54, 367 T11. 616 and 267 Ill. 631. 

The only witnese whe teetified upon the hearing was Mr. 
Hill of the city comptreller's office. ‘lis evidence disclosed pay- 
ment of « number of judgments without regard to the time of entry. 
These payuents were not, however, voluntary and with two exceptions 


were made out of funde other than the Judgment Tax Fund, Aelatore 


call our attention to People ex rel, Mercantile Nat'l Bank of 
Chicago v. City of Chicago, 307 Ill, App. 667, where a judgment of 
mandamus ordering payment of a judgment against the eity was af- 
firmed, We considered that case in People ex rel. Cohn v. Kelly, 
308 Tll. App. 580, and said the “principal question was whether the 
City could properly lean 3600, 000 out of the Judgment Fund to be 
used for other purposes, The court held this could not be done and 
4t appears if thie was restored to the fund there would be esuf- 
ficient te pay the claim.* Upon that ground, apparently, the 
Beoond Sivision sustained the Judgment of the trial court, 

In People ex rel. derts v. Kelly, fen. No. 41479 (opinion 
filed February 17, 1941) thie court following the Krajei and Cohn 
cases held the judgment disregarding the tax refund judgment 
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statute to be erroneous and reversed it, This court is committed to 
the propositions that the ordinance and statute are valid, as wae 
held in the krajei and Cohn cases, “e do not underetand the Supreme 
court in the Farwell cases holds to the eontrary. 
The judgment will be affirmed, 
JULGHENT APFIAHED, 


O'Connor, ?.J., and MeSurely, J., coneur, 
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PEOPLE OF THE SPATE OF ILLInCIS, 
ex rel, 1.80 P, AATEOWSEL, et al., 
Appallante, 


APPEAL FAGH 


GIACUIT COURT, 
ve 
SCOR GOUNTY, 
EDWAR? J. KELLY, as Mayer of the City 
ef Chicago, #t al., 


ei Nae et ed Cet Rag uae me 


Appellees, 7 ye 
909 1.A.449 
NL GM REBEARING. 


MR, JUSTICE MATCHETT BELIVERRD THE GPINION OF TH! COURT. 


Relators, ownere of unpaid judgmente againet the City 
of Chicago, filed « petition praying for uwancemus te sompel 
payment from the Jdudgwent Tax fund, The City anewered denying 
relatore’ right to mandamus and vetting up the defense that the 
petition was premature and the suit precluded by } 697A of the 
Judgment Tax Act (Smith-liurd Anno, Stat., Ghap °4, p. 381). The 
court heard the evicence, found for defendants and dismissed the 
euit. 

On appeal tse this court the judgment wae affirmed. A 
petition for rehearing wee 4enied April 14, 1941. The opinion 
Giecloses that the decision of thie court fellewed our prier 
decision in People ex rel, Cohn v. Kelly, 308 Ili.App. &, where 
under similar facts 1t wae held relators there were not entitled 
te maintain the suit, 

On April 86, 1941, relators made a motion to set aside 
the order denying their petition for rehearing and to continue the 
matter. In support of the motion our ettention was called te the 
faet that the Supreme Court bad granted leave to appeal in Feople 
ex rel, Cohn v. Kelly, and that the appenl was pending in the 
Supreme Court, The motion fer a continuance was allowed, 

Relators now move that the petition for rehearing be 


ac A ee, 


. AK, 


ieee 


Saag sot ap! merase 





ROE A LAM | ; uae 4 Oil ad 





he aR he Rocenin 
eI) iN ds A. } 0 fy ge ne pale a 





GAY SHY Go. aaldkto AMY Caney LG eranoran ROLTEUG oe 


e020 sul? ¢uataga etnengbot Sinqay Ye exeave evébatel 
ingnes: iid anmeiaan 6% galery AOLTLT 0G & HoLlt ,oyaetdd to 
Besyags hevewnas wr ef? Baw? tal Pnemghiet edv wort taemyaq 
ed? tad? seawtes at qu galties tas eumetnem of tialt terotater 
ad? to AGO E ys Bebukoong Stwe add Sna oawtametg sew aolstteg 
et? .(S60 .¢ Oo geet? ,.tat@ .omad BuwRaittet) ¢94 xef Soompbot 
eit pbenetwais Sea etishweted aot Anect ,esmetive sit Suned tu09 
| 4 hue 

A baeret tts oe Taspes, ate Oxoee whi? of Laegaa wo 
acknivs eff 2001 af Ling fetaeb aaw guitactiot vet aektise¢g 
Tots ee Lowe iflot Tomes ele’ to mokeloal end tate senetouls 
evade ,O8 .quvi S01 G08 .yilex ov 
heolvitne ton sien euedl¥? wxetalon biet saw of etoet «calinka ebay 
. int off aiatuiam of 

#hien tee of noigem s shen atedeater , £0 89 Ebagd a6 
out amtigoo) of ton gatvewion wot sore iteq «hud grtyned wabto oft 
mie of Delien say sodinetta «ee settom ett Yo Suegque aT ssetias 
sigoewt af Looe o9 evest Getaewg had Sued esenqu off Salt toet 
ond af gathtoe ese iaeqqn ost tad? hao .yife® sw pod fon xe 

awelia caw eooemadtaon « cot meoivem eaf auel emexgw® 

ad Bntranton aot sosetdog eat todd oven ven mtopafet 





-2~ 

allowed, the judgment of the trial court reversed ani the cause 
remanded with directions te the tricl sourt te insue the writ 
forthwith, In support of thie mation they submit the opinion of 
the Supreme Court in People ex rel. Gobn v. Kelly, So. SS175, in 
which petition for rehearing wie denied Mevember 1%th, 1941. 
There are no sugsestions te the eontrary. Therefore, in conformity 
with the opinion of the Supreme Court in that sage, the petition 
for rehearing here is granted, the judgment of the Cireuit Court 
reversed and the cause remanded to that sourt with directions to 
iecue the writ se prayed forthwith. 


HOREARING GRARTED, JUROMENT HaVEROSD 
AND CAUSE REMANDED WITH DIASCTIONS, 


Meturely, *. J., and O'Connor, J, coneur, 
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CLERKS OFFICE 
APPELLATE COURT FIRST DISTRICT 


y STATE OF ILLINOIS 
H E 
4 ELDON W. GOVIER 


i oeenk MicniGAN BOULEVARD BUILDING 


4 30 Nort “Micu.Avr. 


CHICAGO November 19,1941. 


Chicago Bar Association 
27 S.LaSalle Street 
Chicago,Illinois. 


Gentlemen: 
Attention Mr.J.E.Burke 


Enclosed find the opinion on a rehesring 
in the case of People ex rel Ratkowski et al.y vse 
Kelly et al.,our General Number 41430 filed November 
13,1941 by the Judges of the First Division,Appellate 
Court, First District,Illinois. 


This opinion is not to be published in full. 


The Attorneys have to and including November 
23,1941 in which to file their petition for rehearing 
in said cause. 


The original opinion was filed in this Court 
on March 31,1941,the petition for rehearing was denied 
on April 14,1941 and on May 2nd,1941 on motion of 
Appellants the order of April iol denying the rehearing 
was vacated and set aside;and on November 13,194 this 
Court granted a rehearing in said cause as shown in the 
enclosed opinion. 


Yours very truly, 


y Pe Ps oo. . 
Clerk of Appellate Court. 


JPM 3MM: 
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FRANK Y, COFFIN, et al., ) 
| Appellees, ) APPEAL FROM 







ve 


LULU KWASNIEWSKI 





MR, JUSTICE MATCHRTT DELIVERED THE OPINION OF 


Plaintiffs (co-partners), February 15, 1938, filed their 
bill to foreclose a trust deed executed August 24, 1956, by Lulu 
Kwasniewski and Edward Kwasniewski, her husband, conveying to the 
Chicago Title and Trust Company, as trustee, premises in Cook 
county, to secure their note for $852,15, Lulu Kwasniewgki answered 
defending on the ground that the note and trust deed were procured 
from herself and her husband by threat of criminal prosecution of 
the husband and delivered to plaintiffs under duress, etc, Leo 
Schultz by leave intervened, filing a petition (afterward amended) 
averring he was the owner of the premises at the time the trust deed 
was executed; that Lulu Kwasniewski held the title in trust for 
him; and that she had informed the representatives of plaintiffs at 
the time of executing the trust deed that she held for him, The 
petition and the answer both asked that the note and trust deed 
might be declared null and void, 

Plaintiffs answered the intervening petition denying its 
material averments and filing a replication to the answer, The 
cause was referred to a master to take the evidence and report, The 
master reported recommending the petition be dismissed for Want of 
equity and foreclosure of the trust deed granted, 

Exceptions by Schultz and Mrs, Kwasniewski were overruled 
‘by the chancellor and a decree entered as prayed on May 21, 1940, 
This appeal followed, 

There is practically no controversy as to the law applicable, 
The issues of fact are controlling, The master and the trial court 


found against petitioner and against the defendant, Mrs, Kwasniewski, 
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on the facts, The rule in this court is that findings of a master 
approved by the court will not be disturbed unless manifestly against 
the weight of the evidence, North Side Sash and Door Co, v, Hecht, 


295 Ill, 515; Pasedach v, Auw, 364 I11, 491; Metropolitan Life Ins, 





Co. v. Shattas, 298 Ill, App, 236; Zamis v. Hanson, 302 Ill, App, 404, 

The premises are known as 2308 N. Hoyne avenue and are im- 
proved by a two-flat building with a cottage in the rear, Defendant, 
Lulu Kwasniewski, is the widow of Edward Kwasniewski, who died 
November 29, 1937, In his lifetime he was in business as an 
insurance broker and real estate dealer, Leo Schultz conducted a 
grocery business at 2118 N, Damen avenue, He owned the building and 
conducted his business there for twenty-five years, He had known 
Edward Kwasniewski for thirty years and Lulu Kwasniewski fer forty 
yeare, Schultz lived at 2113 N, Damen avenue and the Kwaeniewskis 
lived across the street at 2111 N, Damen avenue, The real estate 
and insurance business of Kwasniewski was conducted in the basement 
of his home, Leo Schultz was a customer, 

Through Edward Kwasniewski, Sehultz says he loaned to Peter 
Jaworski (whom he also knew) 33500, for which Jaworski gave his note 
dated August 30, 1930, for {3500, and a trust deed by which as 
security for the note these premises were conveyed to Lulu Kwasniew- 
ski, as trustee, Interest was paid to Wdward Kwasniewski who repaid 
it to Schultz. The loan was once extended, Defaults were after- 
wards made, and September 24, 1935, Lulu Kwasniewski, through her 
attorney, Joseph RK, Shapiro, filed a bill to foreclose the trust 
deed in the Circuit court of Cook county, Her bill alleged she was 
the owner of the note, The bill made Lulu Kwasniewski, as trustee, 
a defendant to the suit, 

In the meantime Edward Bojak had become the owner of the 


premises, and while the suit was pending through a settlement made 
with Lulu Kwasniewski, through Shapiro, her solicitor, Bojak by deed 
dated October 31, 1935, conveyed these premises to Lulu Kwasniewski, 
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The deed was delivered on its date and recorded November 2, 1935, 
Mre, Kwasniewski executed a release of the trust deed which was also 
recorded, Whereupon, her suit to foreclose was dismissed without 
costs, Mr. Shapiro, her solicitor, testified on the trial that he 
prepared a letter which was signed by Edward Bojak, notifying 
tenants of the building to pay rent to the new owner, Lulu Kwaesniew- 
ski, 

Mre, Kwasniewski and Mr, Schultz testified on this trial that 
she was acting for him and held title to the premises as trustee for 
him, Mrs, Kwasniewski testifiec %that when plaintiffs pressed for 
payment of their claim against her husband she told their represen- 
tatives (Mr, Ames, their manager and Mr, Berchem, their attorney) 
that the premises 41d not belong to her but to Schultz, She testi- 
fied that they nevertheless insisted on the execution of the note 
and trust deed and threatened to prosecute her husband criminally 
if these papers were not executed, Her testimony is denied by Mr, 
Ames and Mr, Berchem, and their testimony is corroborated by all 
the circumstances as well as by the testimony of Mr, Shapiro, who 
acted as her solicitor on the foreclosure,and as her attorney at the 
time the note and mortgage were executed and delivered, If her 
testimony is true, Mr. Schultz was much wronged by herself and her 
husband, He, however, shows no resentment. In the trial court and 
in this court they have been represented by the same solicitor and 
a single brief is filed in their behalf, 

The master found that the defense of nen-ownership of the 
real estate by Mrs, Kwasniewski and knowledge of such fact, either 
actual or implied, by plaintiffs had not been sustained by a pre- 
ponderance of the evidence, We have carefully examined the evidence 
and find it to be inherently improbable and are persuaded that if 
the finding of the master had been otherwise it would have been the 
duty of this court to set it aside as clearly and manifestly against 
the weight of the evidence, 
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For the purpose of proving constructive notice of his rights, 
Mr, Schultz produced as a witness Mrs. Rose Budnik, who was a 
tenant in the building on the premises prior to and after plaintiffs 
trust deed was executed, ‘She gave evidence on her direct examination 
tending to show that she leased the flat occupied by her from Mr, 
Sehultz and paid her rent to him, She said she paid her first 
month's rent to Schultz in November, 1935; that she rented the flat 
for $12 a month and had lived in it up to the time of the trial, 

She said she went to the store and Mr, Schultz went with her to the 
apartment, She says, "I was in he apartment just a few minutes on 
that occasion, I just looked it over and just went out because Tf 
had the baby in the buggy so I couldn't stay long, I paid him $12, 
a month's rent, right then, in the apartment." Upon further cross- 
examination on a later day her attention was called tc her previous 
testimony, and in reply to a question she answered that she had so 
testified, The record proceeds: "Q, And you didn't stay very long 
because you had the baby in the buggy? A, Well, the baby = yes, I 
didn't have no baby then. @, You didn't have any baby in the buggy 
then? A, No, that was another lady friend of mine, she had ea baby, 
Q Well, didn't you say you had the baby in the buggy? A, I didn't 
say 1t was my baby, I said we had a baby in the bugsy. & Who was 
the other lady that was with you? A, Oh, gosh, I don't know; she 
don't live out there now, As to what she looked like, what do I 
remember how she looked? My gosh, I don't know. I don't know really 
how she looks, She was really only s young woman, " 

Many instances of further inconsistencies in the testimony 
of Mrs, Budnik are found in the additional abstract of record, which 
seems to have been necessarily filed in order that a complete and 
truthful abstract should be presented to this court, As a matter of 
fact, Mr, Dargush, who lives at present at Woodruff, Wisconsin, but 
who acted as an inspector. for the Chicago Title and Trust Company in 
1936, Mr, Faust, a lawyer admitted to practice at the Chicago Bar in 
1924 and since 1929 employed by the law department of the Chicago 
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Title and Trust Company, ané who withdrew an appearance which he had 
entered in the case in order to testify, and Mr, Stanley, who at the 
time went with Mr. Faust to act as an interpreter, gave testimony to 
the effect that she told them when questioned as to her occupancy of 
the premises that when she moved in in 1955 she rented from 
Kwasniewski, who she undergtood to be the owner of the premises, The 
testimony of Schultz and Mrs, Kwasniewski that she acted for hin, 
held title for him and that she so informed plaintiffs' representa- 
were negotiated, 

tives when the trust deed and note on which this suit is based/ is 
most improbable, | 

Voluninous evidence was taken in this case to which the 
master, who saw and heard the witnesses, gave careful attention, He 
did not believe the testimony of the witnesses for defendant, His 
finding was approved by the trial judge and a careful examination of 
the record has convinced us that the finding of the master was 
right, 

The order dismissing the petition of the intervenor and the 
Geeree of foreclosure will be affirmed, 


ORDER AND DECREE APFIRMED. 


O'Connor, P.J,, and MeSurely, J,, concur, 
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MR. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 
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Corporation, 





In an action. by plaintiff to recover the amount of a check 
delivered by plaintiff to defendant, defendant filed first an 
answer, unverified, and afterwards an amended answer and counter- 
Claim, both of which were verified, On motion of plaintiff the 
amended answer and counterclaim were stricken, judgment for plain- 
tiff in the sum of $500 (the amount of the check) was entered and 
defendant appeals, 

From the pleadings it appears defendant on February 24, 1940, 
wast a real estate broker employed by the MacNairs, owners of prem= 
ises at 5527 Woodlawn avenue in Chicago, to negotiate a sale, Plain- 
tiff on that date delivered her check to defendant for #500, which 
was deposited in defendant's account, Defendant gave to plaintiff a 
receipt for the check, a copy of which is attached to the complaint 
and which in substance states that the 500 is deposited “as earnest 
money on offer to buy the property known as 5527 Woodlawn avenue, 
Chicago, Illinois, (lot size approximately 40x175) at a price of 
$19,000 and subject to mortgage (approximately $10,600,00) expiring 
March 1, 1957; general taxes, insurance, rents, mortgage interest 
and principal payments and water tax to be pro-rated as of delivery 
of deed, Possession is to be given May 1, 1940, and Chicago Title 
and Trust Company Owner's Guarantee Policy is to be furnished by 
seller in the amount of the purchase price, Acceptance of these 
terms and conditions is to be given you by the sellers of the 
property on or before 8:00 A, M,, February 25, 1940, or thie deposit 
refunded, " 
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The complaint says that prior to the time the owner accepted 
this offer she withdrew it, notified defendant and requested the 
return of the money, which defendant refused, The amended answer 
says defendant “was authorized in writing to act for the said 
MacNairs"; that it had spent #1000 in placing the premises on the 
Market and had many applicants ready, able and willing to buy; that 
it "admits" (which the complaint did not aver) plaintiff made "an 
offer in writing" to buy the premises, paid the #500 and assented 
to the receipt as her offer and ratified the same in writing by 
making her check; that plaintiff then urged defendant to take the 
property off the market, which it refused to do; that plaintiff 
directed defendant to reach her by telephone when the offer was ac- 
cepted in a distant part of the city, where she said she would be; 
that defendant secured the acceptance of the MacNairs and so in- 
formed plaintiff at 1:50 on the morning of February 25, 1940; that 
plaintiff said, “The house ig mine, I do not want any other person 
to visit it, Take if off the market and do not let anyone enter 
the premises other than ourselves"; that defendant replied, "De- 
pending upon your agreement with us to carry out the purchase, we 
will take the premises off the market," to which plaintiff assented, 
Defendant says relying on the statement of plaintiff it removed the 
real estate from its list, notified customers their permit to see 
the house was canceled and accepted no further offers, 

The amended answer denies that plaintiff withdrew the offer 
prior to its acceptance but says on the contrary that the owners 
accepted the same before 8:00 A,M,, February 25, 1940, and that 
February 29, 1940, plaintiff refused to carry out the agreement made 
February 24 and accepted February 25, 1940, The amended answer 
says plaintiff has no right to the #500; that it is either the 
property of the owner or the property of defendant, and asks the 
owners be made additional parties defendant, 

The counterclaim, adopting averments of the amended answer, 


says that February 25, 1940, when defendant told plaintiff of the 
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acceptance of the owners, plaintiff, having theretofore determined 
not to carry out her agreement and knowing of defendant's definite 
appointments to show. the premises to applicants on February 26, 
"falsely and fraudulently and with an intent to deceive the counter- 
plaintiff, and well knowing that the counter-plaintiff relied on 
her words, said to this counter-plaintiff, 'The house is mine, I 

do not want any other person to visit it, Take it off the market 
and do not show it to anyone, and do not let anyone enter the 
premises other than ourselves!" to which defendant replied, "De- 
pending upon your agreement with us t. \earry out the purchase, we 
will take the premises off the market," to which plaintiff assented, 
That defendant relying on this statement of plaintiff removed the 
real estate from its list, notified customers of cancelation of 
permits to see the house and accepted no further offers; that never- 
theless, on February 29, 1940, plaintiff refused to carry out her 
agreement and still refuses, while the owners have at all times been 
ready, willing and able, etc, The counterclaim says defendant was 
deceived by the false and fraudulent statements of plaintiff known 
by her to be false, and thereby lost the sale of the premises to its 
damage in the sum of $1000, A second count of the counterclain 
recites the same alleged statements and claims #1000 damages for 
failure to carry out the contract, 

Section 36 of the Civil Practice act (Smith-Hurd Anno, Stats, 
eh, 110, par, 160, p, 195) provides in substance that whenever an 
action, defense or counterclaim is founded on a written instrument, 
a copy of it or that part of it relevant must be attached to the 
pleading as an exhibit, or the pleader show it is not accessible, 
Defendant has not complied with this provision of the statute. The 
inference is that there is no writing of plaintiff other than the 
check or of defendant other than the receipt, The original trans- 
action of February 24, 1940, was in substance nothing more than an 


offer and could be revoked by plaintiff at any time before acceptame. 


Se 
henisreteb etototeteds gnivad ,Tititatelq .siemwo end to sonst gqeoos 
stinited a'tnebustes to antvond Sra tnemeet ge ted tuo Yrtes ‘oF ton 

,O88 yrsuuds" ae etusotfices ot asataerq edd worte of etnemintoggs 
-yataueo oft evisoab of tastat as dtiw Sas yitneIvbuaxt Bas Yio fa” 
fio BotLon Ttivatala-retnvoo ert tedd gntwont Ifew bus |‘, Ytitnisl¢ 

f ,onie st sevod edi (Titvatelq-tetnyoe aldd oF Bisa (sbiow ‘ten 
tedtem att To df ote? ,of thetv of nosted Terdto yne daaw ton ob 
edd retns stoysa tel ton 05 buns ,snoyas of tf wore tom ob brie 

| -ol" (Setlget tnsine'ted dotc of “MaevIeervo nant terdto sea itmetgq 
ew ,seadowg eft tyo yrusedat ay cttw -tnemestys woy noqu antineq 

-bedneeae titinielg sotdw of " deatem off tro Wentmotq oft ened “Iitw 

eiv Beyenet Tetinialq to toometadia alot mo gutylet tnsbaoteb ted? 
to Meideleones to evomoteud Belktiton tert ef! wort Spit a8 Lisi 

-iover tadt javetto vedi? on Setqeoss bas eatod edt sea ‘ote? tte 

ted deo yYerso of Beavtet Ttitatalq ,OACL .©S yisuxdeT no \aeefort 
reed nomid ffs ts ever atvenwo edt olfdw ,aeauted [lite Bas ‘dnomesrss 
ecw tasbreted eye mieforetavon si? ote elds bus gatiiiw \ybaex 
aword Tiitaisly to ethemeteta tuelybuert bas oa ist ent Yo bevleosb 
ati of @eetmerq ont Yo efse od? teol ydetett base jealet ed oF ‘ert’ we. 
misloxetowoo ert to tnyoobiesea A ,OOOLP to mya orlt a2 ogsmab 

TOY seyauab COOOL’ amtalo baa atremetats Boyolis omsa edt eettoos 
.testinoe ont tyo Yrrs0 oF owltat 





gt 


| adate ont Suyl-cig¢ tne) ton soltoart Livtd ent to 88 notvos® © 
fe sevenotiw tact eonetadwe mt aebtvory (60L .q ,08L yrsq ,OLL xclo 
Joounatent settiew a no bebmwot ef mislotstavoo 10 esneteh ,nottos 
ort? ot Bedostts od tuum taaveler tf Yo ttaq tad? a0 tL To ~qod 's 
<oldinvesos ton et ti wode rebeely edd vo \titdtedre ne Be gntbaetq 
oft .otudate edt to notatvorg etdd aed two botlqnoo ton eat punoaietea 
edt ned <adto ttivntalq Yo gattiaw om at ereddt tadt at vonereta 
-rrnent Lentetso off toterot oft mad? tedto deanetn csd te : — 










as wedt gxom gatdton eonttadue af sew \Oner (bo 4 | 
| + seat qeeoe eroted omtt yaw te Tittatele yd ‘potovet of bivod 
ph if e ; ‘ , : Py *) ors 


nay ae 
pF _— Pipe. © ms 





pe 

Gross v, Arnold, 177 Ill, 575; Beth Weber v, Hulbert, 225 Ill. App, 
3521; Sideman v. Baumann, 262 I11, App, 182; Thompson v, Killheffer, 
9O N, J, L, 4359, 

The amended answer avers acceptance before the offer was 
withdrawn, The subject matter of the alleged agreement concerned 
the purchase of real estate, The statute of Frauds was applicable, 
(Smith-Hurd Anno, Stats,, ch, 59, §2, p, 539.) It was necessary 
the contract should be in writing, signed by the party to be charged 
thereunder or by someone lawfully authorized thereto in writing, 
The pleading of defendant charges that plaintiff made the receipt 
her contract by signing her name to the check, The check contains 
no reference whatever to the receipt or to any offer, Where an ale 
leged memorandum consists of several writings the part signed by 
the party to be charged must so clearly refer to the part or parts 
not signed that no other document could be intended. Mayer v, 
Hirsch, Stein & Co,, 212 111, App, 441, However, if it is conceded 
the check and receipt refer to each other and may be considered to- 
gether, the writing would still be insufficient under the statute 
since the memorandum must in order to comply with this statute con- 
tain the names of both the buyer and the seller, which these do not, 


Kohlbrecher v, Guettermann, 529 I11, 246; Stein v, MeKinney, 313 I11, 





84; 27 Corpus Juris 275; Brown on the Statute of Frauds, 5th Ed, p, 
495, 

Further, if the receipt and the check may be regarded as suf- 
ficient evidence of the contract, defendant would nevertheless fail 
because there is no sufficient allegation in the pleading that de- 
fendeant wae authorized in writing to act for the owners, Volmut v, 
Bern, 346 Ill, 619, Here the failure of defendant to comply with 


§36 of the Civil Practice act becomes important and controling, 
Staley v. The Illinois Threshermen's Mutual Ins, Co,, 246 Ill. App, 


279; Aukopoviez v, Heymann, 3500 Ill, App, 243, 20 N, E, (2nd) 826, 


Moreover, the language of the receipt itself negatives any inference 
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-5- 
of authority in defendant to accept the offer for the owners or 
make a contract for them. 

The counterclaim sets up improbable facts in view of the 
other circumstances alleged and seeks to base an estoppel to set up 
the statute of Frauds because of an alleged verbal promise of plain- 
tiff. The statute cannot be thus evaded, Koenig v. Dohm, 209 I11, 
468; Keller v. Joseph, 329 I11, 148; Lowenberg v. Booth, 5350 I1l, 
548, The counterclaim was not filed with the original answer as re- 
quired by §38(2) of the Civil Practice act, The questions on the 
merits arising under it are substantially the same as those we have 
above considered, The counterclaim was filed without permission of 
the court, and we think it was within the court's discretion to 
strike it, 

It is urged the court should have granted defendant's motion 
to make the MacNairs parties defendant, We think there was no error 
in refusing so to do, The MacNairs did not have a claim of interest 
within the meaning of §24 of the Civil Practice act, (Smith-Hurd Anno, 
State., par. 148, p. 107,) This section is based upon §211 of the 
New York Civil Practice act and the New Jersey laws, P,L, 1912, p, 
377, There is nothing in the pleadings tending to show the owners 
were necessary parties to a complete determination of this con- 
troversy, They are not charged with any liability. Stern v. Geo, P, 
Ide & Co,, 209 N, Y. S, 473, 212 App. Div. 714; VanCott v. DeVries, 
Ine,., 57 Fed, (2d) 48, The judgment will be affirmed, 

JUDGMENT AFFIRMED, 


O'Connor, P,J,, and MeSurely, J,, coneur, 


ls 





~3- | 
to axenwo edt tot aetto ect Tqeoos of tnabneteb at Winodtue to 


eit tot Toaxtnoo 2 ‘edam 
efit to welv at etoat eldadotam? qu ates mialoresauoo ‘oct 
ae gse ot Leqqotes as sesd of adees 5a hegetia aconatamsonte ahd 
-nisiq to es Laon fadyuev begelle na to saxnsood abuarl To ovutate “ 
tet 20s. aod. “¥ ainsoz -bebave aust a gh etutate ‘eat Tut 
EET — dood a¥ niedzewe Leal wLLI @&86 igen azol Ww oe Lox aos 
-e1 88 t9wens Ienigizo edt ditw be[tt ten eaw nteLoredasoo ont 828 < 
- adt 10 anoltaenp eat tos gottoatt Ltv20 ot to (s)8388 vd "boxtup 
even ow exodd as omsa ad? (ifatenstadse ers tL cebay gatetzs adizem 
to noise lated tuodtiw Bellt asw ‘aialoxetunee eT sboreblanoe evods 
ot molt ene th ebro ons ated tw aaw a antdd ow bas “ Stw00 ould 
atest: at oatate 
nod on a'tnabnsted botnerg sved bvorta tzu09 codé bogts at ar ™ 
sorte on Baw ox acit inset ow -tninoted anleuan extalteat ost dem ot 
; teerstni te mtsio 5 svad ton bap aitsioam ant ‘eb of oe gntantex ak 
.onnd haniewait bat) ton eettoaT’ Liv £0 ont te asi ro patnaom ‘od eka 


3: 


eet to “EI8t anne aeaud at neiitoss ais? 'f sor “4 Rosa 184 oats? 


Be on be 


oq SIGE wld vawel Yeoutel well ond baa tos oolttoss’ Lty20 atrox wort 


xy ed he 


gugeanwe edt wode of antbnet agntheete edt at gi taton at ered? atts 


-100 atdd to soitaatuvetes steiqnee & ot aetiusyg weaaagoen 6 oraw 


i _.o98 .v ‘paste «Vtilidartl yas dtiw Segusio von ere veut “starsvon 


ye tH 


\agiavod .v tfo0aay (AIT wit ,qgk SIS ,ovD .& «X .M GOs ‘ca & eb 
bomtitts ed [ftw dnemabut, oat 6h hee ren SS foe 

.CEMAITEA THEMBCUY " 
stu0H09 .«t elena | bas “seek tom , 00'0 


te 
Pe Oa TSG Me 


Lat Reapers. weer Penh z 





41518 







STANDARD FEDERAL FIRE INSURANCE 
COMPANY, a Coyporation, 


a Corporatign, et al., | a f ) APPEAL FROM 
Le CIRCUIT COURT, 
COOK COUNTY, 


OT A. 4 A 6* 


Appellant, 
Vs 

CHICAGO TITLE AND TRUST COMPANY, as 

Trustee under Trust Deed bearing 


Doc, No, 8819961, et al., 
Appellees, 


MR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


March 31, 1928, plaintiff (an Iowa corporation) filed a bill 
to foreclose a trust deed conveying premises in Cook county to the 
Chicago Title and Trust Company to secure payment of notes for 
$30,000, executed by the Allied State Securities Corporation, Summons 
issued, was served on some defendants and publication made for others, 
including unknown owners, A receiver was appointed, qualified and 
took possession, Some defendants defaulted, Jaffray, et al, inter- 
vened and answered, The cause was referred to Master Williams 
September 27, 1928, and November 15, 1930, this order was set aside 
(Master Williams having died), and there was a rereference to Master 
Harry A, Riley. 

June 19, 1954, Judge Friend entered this order: "On motion 
of Court it is ordered that the above entitled cause be and the same 
is hereby dismissed without costs for want of prosecution," No 
further orders were entered until July 15, 1938, when plaintiff pre- 
sented to Judge Burke a petition to reinstate and redocket the cause, 
The petition asked an order on the receiver to file an account and 
that the case be set for hearing and decree. 

The petition set up the proceedings above recited, six orders 


(the last February 16, 1931) authorizing the receiver to make repairs 
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and two orders of March 14, 1930, and March 5, 1931, giving the re- 
ceiver leave to enter into leases, It averred the receiver was in 
possession, had collected $17,000 and had expended upwards of 
$14,000, and on information and belief charged that Master Williams 
took testimony of 262 typewritten pages in support of the bill and 
intervening petition and took the cause under advisement; that the 
original complainant and the maker of the notes became insolvent; 
that the Commissioner of Insurance of Iowa was appointed receiver by 
the court of that state and with its approval sold the principal 
notes, trust deed and its title to the suit to petitioner, George D, 
Thompson, The petition said the cause was inadvertently placed on 
the trial call of Judge Friend for June 19, 1934, without any notice 
to the parties and solicitors, the master or the receiver, and the 
order of dismissal entered, The petitioner said he had a meritorious 
cause of action, and would suffer irreparable injury unless the 
prayer of the petition was granted, 

July 15, 1938, Judge Burke entered this order: "that the 
order entered herein June 19, 1934 was inadvertently entered by this 
court while the case was pending before a Master in Chancery, and 
while a Receiver was in possession of the property being foreclosed 
which receiver is still in possession of the property by his tenant, 
and was entered without notice to the parties in interest; and that 
said order of June 19, 1954, be and is hereby expunged and set aside; 
and it is further ordered that said cause be and is hereby reinstated 
and redocketed in this court under the original number B-160554 on the 
Chancery side of this court; and that further proceedings may be 
taken in said cause as if said order of June 19, 1954 had never been 
entered, " 

October 20, 1959, by leave, on order of Judge Finnegan, an 
amended and supplemental complaint were filed which named Chicago 
Title and Trust Company as trustee and other parties defendants, in- 


@luding "Edward A, Miller as assignee of Sidney F. Brown." The sup- 
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plemental bill states the premises are improved with a two-story 
brick building approximately 60x60 feet, occupied by tenants; asks an 
accounting, a deficiency decree and other relief, The complaint was 
- verified, 

An affidavit of iniown owners was filed and an order entered 
substituting Thompson as plaintiff, Publication was made for unknown 
owners, Summons issued and was served on Edward A. Miller, assignee 
of Sidney F. Brown, and sehios, January 15, 1940, Miller filed a 
special appearance and moved to dismiss the cause for the reason that 
more than thirty days had elapsed between June 19, 1934, when the 
order of Judge Friend was entered, and July 15, 1938, when the order 
of Judge Burke reinstating the cause was entered, (Laws of 1933, 

p, 678, §§1, 2 and 3,) The motion stated the court on July 15, 1938, 
was without jurisdiction of the subject matter or the parties, In 
support Miller filed an affidavit setting up facts heretofore recited, 
June 28, 1940, an order was entered by Judge Finnegan finding that 
Judge Burke on June 19, 1934, was without jurisdiction of the subject 
matter or the parties because more than thirty days had elapsed after 
June 19, 1934, and no appeal or writ of error had been prosecuted, 

Plaintiff says the only point in the appeal is whether §72 
of the Civil Practice act (Smith-Hurd Anno, Stats., ch, 110, par. 196, 
p. 782) grants power to reinstate a chancery cause inadvertently dis- 
missed, Miller admits §72 is applicable to a decree in chancery but 
says there was no error of fact to correct because no further orders 
were entered in the cause after November 13, 1930, when it was re- 
referred to Master Riley. It was not, he says, pending before the 
master and Judge Burke was, therefore, without jurisdiction to enter 
the order of reinstatement. We do not agree, It has been held in 
several cases that in the absence of special circumstances (none of 
which appear here) it is error to dismiss a cause which is standing 
on reference to a master and that the cause may be reinstated al- 
though the term at which it was entered has passed. Maniatis v. 


Carelin, 287 Ill. App, 154; Carstedt v, Mills Novelty Co., 298 Ill. 
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App, 275; McClay v. Williamson, 247 Ill, App, 141; Frank v, Newburger, 
298 Ill, App, 548, Notice of application was served on all parties, 
None objected. If the attention of Judge Friend had been called to 
the fact that this cause had been referred to a master .: 
had been appointed and was in possession who had not accounted, it 

is manifest the order of dismissal would not have been entered, 
Clearly, the action of the court was the result of inadvertence and 
was an error of fact. The court, therefore, had jurisdiction notwith- 
standing the expiration of the term or time ordinarily limited by 
statute for moving to set this order aside, 

Defendant Miller says plaintiff is precluded by negligence or 
laches, Judge Finnegan did not so find, The order is based solely 
on lack of jurisdiction, We have seen such jariediotion existed, Nor 
is there laches or unexcused negligence here, The order of Judge 
Finnegan does not find either, Facts aré not disclosed from which 
we might draw such inference, 


Defendant says the reinstatement of the cause may not be per- 
mitted to deprive him of property rights acquired after the order of 
Judge Friend dismissing the cause was entered, That question is not 
before us on this appeal, If defendant has any rights in the prem- 
ises it is to be presumed these will be adjudicated in the proceeding 
to which he is now a party. 

We may add that irrespective of $72 we think the chancery 
court was not without power or jurisdiction to correct an order 
manifestly entered by inadvertence, People v. Janssen, 265 Ill, App, 
104, The order appealed from will be reversed and the cause remanded 
with directions for a rule on defendant Miller to plead to the 
amended and supplemental bill, 


REVERSED AND REMANDED WITH DIRECTIONS, 


O'Connor, P.J., and MeSurely, J., concur, 
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MR, PRESIDING JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


Plaintiffs filed their complaint of interpleader against 
defendants stating they held $4825, being the balance due on a judg- 
ment entered against them of $19,300 and that defendants be required 
to interplead and the court decree to whom the money should be paid, 
Defendants were served, filed their answers and afterward an order 
was entered that plaintiffs pay the $4825 to the clerk of the court, 
which was done, The matter was referred to a master in chancery who 
took the evidence, made up his report and recommended that the $4825 
be paid to defendant, Lou Nathanson, Objections to the report were 
filed and overruled; they were ordered to stand as exceptions which 
the court sustained and ordered that the money be paid to the other 
defendants as guardians of the estate of Carl Gravesen, a minor, and 
Nathanson appeals, 

Nathanson's position is that he was employed by the parents 
of the minor to prosecute a claim for personal injuries against 
Brink's and that he was also authorized by the Probate court to do 
s0, which he proceeded to do until he was removed without cause, 
other counsel employed and that he was entitled to an attorney's 
lien of $4825, being 25% of the amount for which the personal in- 
jury case was settled, 

On the other side the guardians' position is, (1) that 


Nathanson solicited employment as attorney for the minor's case and 
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the contract of employment was therefore unenforcible, and (2) that 
the question of solicitation had been settled by an order of the 
Probate court by which Nathanson was removed and the order is not 
subject to question in the instant proceeding, 

The record discloses that at about 8:45 o'clock on the 
morning of February 26, 1936, Carl Gravesen, aged twelve years, was 
injured in a collision between one of Brink's trucks and a grocer's 
automobile, He was tdento the Garfield Park Hospital where it was 
found an operation was necessary and his right leg was amputated 
above the knee, About two hours thereafter Mrs, Anna Fox, who lived 
in the neighborhood where the minor and his parents lived and whose 
son went to the same school with Carl, called at the hospital to see 
him, She went to the room where Carl was and there met his father, 
introduced herself to him and suggested that Nathanson be retained 
as attorney to handle the matter against Brink's, Shortly afterward 
she left the room, met Nathanson in the Lobby of the hospital and 
told him about the matter, He was at the hospital to visit his wife 
who had had a baby a few days before, Shortly thereafter Mrs, Fox 
and Nathanson went back to the boy's room and she there introduced 
Nathanson (who sought employment as an attorney to handle the case) 
to the boy's father, Nathanson then left, went to his wife's room 
and about half an hour thereafter, Mrs, Fox called him from the room 
and they again went to Carl's room where they met Mr, and Mrs, 
Gravesen, After some discussion concerning Nathanson's employment 
in handling the case, it was decided the hospital was not the place 
to make such an agreement but that Nathanson should call that evening 
at the Gravesen's home, Nathanson then left the hospital and about 
7 o'clock that evening he and his brother-in-law, Bernstein, who 
was associated with him in the practice of law, called on the 
Gravesen's at their home, After considerable discussion about being 
retained, and after they drank some whisky furnished by Gravesen, 
the Gravesens signed a contract employing Nathanson to handle the 


case for 25% in case of settlement or 33% in case there was a trial, 
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The next day, February 27, Bernstein called at the Gravesen's home, 
took the boy's father to breakfast and drove him to the police court 
where the cases against the drivers of the truck and automobile which 
caused the injury were continued, He then took Gravesen to 
Nathanson's office and Nathanson took Gravesen to the Probate court 
where a petition was filed by Gravesen who alleged he was guardian of 
his injured son, setting up the injuries suffered by the boy the day 
before; that he had retained Nathanson to represent him in the 
prosecution of an action for personal injuries, and the prayer was 
that he be authorized to retain Nathanson to prosecute the action, 

An order was entered by the Probate court in accordance with the 
prayer, 

On the next day representatives of the Hebard Storage Company 
went to the Gravesen's home, packed up and moved the household goods 
to their new address,for which services Nathanson or Bernstein paid 
the bill, Prior to that date when Nathanson had been at the 
Gravesen's home the question of moving was discussed and although no 
definite arrangements had been made, the moving van and men appeared 
the next morning, Bernstein appears to have hed an account with the 
storage company and received a credit of $2 from the bill of the 
Hebard Company for moving the Gravesen's household goods, 

Some time afterward Nathanson prepared a complaint to be 
filed against Brink's but stated he did not want to bring suit too 
soon, and March 26, 1936, Mrs, Gravesen filed a verified petition in 
the Probate court praying that her husband be removed as guardian 
of the minor's estate and that Nathanson be removed as attorney, In 
the petition she set up the injuries received by her minor son; the 
amputation of his leg at the hospital; the appearance of Nathanson 
there representing he was a lawyer of wide experience in handling 
personal injury cases and that he be employed to prosecute or settle 
the minor's claim; the calling of Nathanson at her home on the evening 
the son was injured and substantially stating the matters to which we 


have heretofore referred, 
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Nathanson filed his answer to the petition denying "various 
charges of solicitation and unethical conduct on his part,made in 
the petition" and averred he was requested by the Gravesens to take 
charge of the matter for them; that he accepted the employment and 
began working on the case, appeared in the Probate court and pro- 
cured the entry of an order appointing him as attorney; that he 
afterward investigated the facts in the case; had negotiated with 
the liability insurance company and obtained an offer of $10,000 in 
settlement of the claim; that he caused notice of attorney's lien to 
be served as required by the statute; that he was entitled to his 
lien and that the charges against him were a mere subterfuge made 
for the purpose of procuring other counsel, 

April 3, 1936, the Probate court entered an order in which 
it was recited the matter came on to be heard on Mrs, Gravesen's 
petition for the removal of the guardian and the attorney; that the 
guardian had consented thereto in writing; that the court heard the 
evidence and being fully advised ordered that Gravesen be removed 
as guardian "and that the order heretofore entered authorizing one 
Lou Nathanson to act as attorney for the guardian of said minor and 
to institute a suit on behalf of said minor to recover for said 
minor's personal injuries, be and the same is hereby vacated and set 
aside and the said Lou Nathanson is hereby removed as attorney for 
said guardian, " 

April 8, another order was entered by the Probate court on 
the verified petition of Mrs, Gravesen and the Trust Company of 
Chicago as guardians of the minor and it was ordered that the 
guardians employ Ryan, Sinnott & Miller to prosecute or settle the 
claim of the minor against Brink's and that they be paid for their 
services one-fourth of the amount that might be recovered by settle- 
ment or one-third in case there was a trial, Shortly thereafter, 
Ryan, Sinnott & Miller, as attorneys for the guardians, brought an 
action in the Circuit court of Cook county against Brink's to re- 


cover damages for personal injuries, About a year thereafter when 
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the case was reached for trial a final offer of settlement was made 
for $19,300, and shortly thereafter, May 19, 1957, the guardians pro- 
cured an order of the Probate court authorizing settlement for that 
amount and that they pay 25% thereof to Ryan, Sinnott & Miller, 
Thereafter judgment was entered in the personal injury case for 
$19,300, Three-fourths of this sum was paid to the guardians, the 
remaining one-fourth or $4825 was retained by Brink's and later they 
brought the instant suit and paid the money into court as stated, 

There is considerable other evidence in the record both oral 
and documentary and considerable argument in the briefs of both 
parties pointing out what they contend is shown by the evidence but 
we think it would serve no purpose to comment further on the evidence 

In the decree the chancellor found Mrs, Fox was acting for 
Nathanson when she appeared at the hospital and solicited the 
Gravesens to employ Nathanson to prosecute the son's personal injury 
claim, He further found the sole controverted question of fact on 
the hearing in the Probate court to remove Nathanson was whether 
Nathanson had solicited the parents to retain him, and concluded that 
the order of the Probate court removing Nathanson was final and con- 
clusive upon the question, and Nathanson was estopped from dis- 
puting that order of the Probate court, 

Upon a consideration of all the evidence in the record we 
are of opinion it clearly shows Nathanson solicited employment from 
the Gravesens in such a manner as to render his contract of employ- 
ment by them unenforcible. We think all the evidence shows Mrs, Fox 
was not acquainted with the Gravesens at the time of the accident, 
She appeared at the hospital room shortly after the boy's leg was 
amputated; there she met the boy's father and immediately began to 
golicit him to employ Nathanson, She then went down to the lobby 
of the hospital and there met Nathanson and after talking to him 
shortly thereafter they both appeared again in the boy's room where 
employment was again solicited from Mr, and Mrs, Gravesen, At that 


time it is clear the parents of the boy were in no condition to con- 
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sider the question of collecting money because it was not then at 
all certain he would live, There is evidence that at the time Mrs, 
Fox and Nathanson were in the boy's room the doctor and the nurse 
came into the room and told them they must leave ~- there must be 
absolute quiet — but this evidence is contradicted, That evening 
Nathanson and his brother-in-law appeared at the Gravesen's home, 
They say they were invited there and they again solicited for the 
employment of Nathanson, and having found that the Gravesens are 
about to move, the moving is arranged for by the brother-in-law, 
Bernstein, and the next morning the moving van appears, The house- 
hold effects are moved and the bill paid by Bernstein on which he 
is given a $2 credit, The day after the injury Nathanson hurries 
to the Probate court and procures an order for his employment in the 
matter, 

What we said in Puls v. Chicago & Northwestern Railroad Co,, 
235 Ill, App, 625,(abst.) is applicable here, "The manner in which 
this claim was solicited,is, in our opinion, inconsistent with and 
contrary to the ethics of the profession and the public policy of 
the State, and in such case attorney's fees may not be recovered, 
Ingersoll et al v. Coal Creek Coal Co., 117 Tenn, 263; The People v, 
Berezniak, 292 Ill, 305," 

The doctrine of estoppel by verdict has been held to apply 
to judgments of the Probate court, Healea v, Verne, 545 Ill, 325- 
5352, In that case the court in considering whether the doctrine 
of estoppel by verdict applied said: "The rule extends to the judg- 
ments of probate courts, and their judgments and decrees are not 
subject to review collaterally by the circuit courts for error, 
Potter v, Clapp, 203 Ill, 592; Sheahan v, Madigan, 275 id, 372; 
Hoit v, Snodgrass, 315 id, 548," 
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The decree of the Superior court of Cook county is affirmed, 


DECREE AFFIRMED, 
MecSurely, J,, concurs, 
Mr, Justice Matchett dissenting: 

I do not think the doctrine of estoppel by verdict is ap- 
plicable here to the order of the Probate court, I do not approve, 
from the standpoint of professional ethics,either of the way one 
lawyer got the case or the others took it away from him, Our 
Supreme court has never,so far as the briefs inform, settled the 


question of whether a contract obtained as this was is valid, 
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defendant to recover Pe eee to his a one claimed to have been 
caused wy the negligence of defendant in driving his automobile as 
a result of which a collision occurred, The case was heard and a 
judgment entered in plaintiff's favor against defendant for 187,10, 
On appeal to the Circuit court there was a trial before the court \ 
without a jury, a finding and judgment in defendant's favor and 
plaintiff appeals, 

The record discloses that about 3 o'clock on Sunday after- 
noon, January 14, 1940, plaintiff was driving his new DeSoto auto- 
mobile, which he had purchased a week before, south in Cicero avenue 
a little west of the center line of the pavement which was 40 feet 
wide; that he came to a stop on the north side of 111th street, an 
east and west street, and saw defendant's automobile coming north 
in Cicero avenue about 250 to 300 feet south of lllth street, The 
streets were icy and there was a light snow falling. Plaintiff 
turned his car to go east in 1llth street and as he was about east 
of the east line of Cicero avenue defendant's northbound car struck 
plaintiff's car pushing it towards the north where it came in con- 
tact with an automobile belonging to a Mr, Parker, near the north- 
east corner of the street intersection, Both plaintiff's and 
Parker's automobiles were damaged and each brought suit against Mr, 
Dowling, 

On the trial in the Circuit court both cases were heard at 
the same time. Defendant hed filed a counterclaim against plaintiff 
Baker, At the beginning of the trial the court said: "Let the 
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record show I am hearing the evidence and that it will apply on both 
Everett Baker vs, William Dowling and William Parker vs, William 
Dowling, 40C-1998 and 400-1999, " 

At the close of plaintiff's evidence defendant's counsel 
moved for a finding in favor of defendant saying to the court: "I 
would like to make a motion and argue it, I really feel we can't 
improve much on our evidence, THE COURT: Do you want to rest or put 
in some evidence, I don't want to hear argument twice, If you want 
to put on some evidence, all right," Counsel for defendant: "I 
believe they haven't made out a case and I am willing to rest on the 
testimony that is in, *** I have witnesses but I don't think I can 
prove any more," After argument of counsel the court found in favor 
of Parker in his suit against defendant, and against Baker in the 
instant case, and Baker appeals, 

Plaintiff took his car to a repair shop where it was repaired 
at a cost of $187,10, The repairs were those necessitated by the 
collision and it was admitted the charge was reasonable, The 
evidence was sufficient to prove the damages sustained. Cloyes v. 
Plaatje, 251 Ill, App, 185; Sunbeam Beverage Co, v. Cunningham, 242 
Ill, App, 401; Finch v, Carlton, 249 I1l1, App, 15; Byalos v, 
Matheson, 328 Ill, 269, 

Defendant contends he was not guilty of any negligence; that 
the collision was caused by the negligence of plaintiff and that 
plaintiff failed to prove damages, “It is argued plaintiff was 
guilty of negligence because he failed to give a signal ef his in- 
tention to turn to the east at 111th street, as provided by statute, 
and a number of sections of the es are cited, but the only 
section applicable to the situation involved is §69, par, 166, ch, 
95-1/2, Ill, Rev, Stats, 1939, That section provides: "Any driver 
of a vehicle approaching an intersection with the intent to make a 
left turn shall do so with caution and with due regard for traffic 
approaching from the opposite direction and shall not make such left 


turn until he can do so with safety," That section does not require 
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that a signal with the hand or otherwise be given. It is clear if 
plaintiff had given any such signal it was not required by the 
statute and would have been unavailing when we consider the facts in 
the mys evidence was undisputed and it all shows defendant 
was driving at from 45 to 50 miles an hour; that he was unable to 
stop the car and it skidded, and there is some evidence his brakes 
locked, It is clear he was guilty of negligence and that plaintiff 
was in the exercise of due care, The damages caused were clearly 
proven and defendant having offered no evidence, being of opinion 
that although he had witnesses in court he could not dispute it, the 
judgment of the Circuit court of Cook county is reversed and judgment 
is entered in this court in favor of plaintiff and against defendant 
for $187,10, 


JUDGMENT REVERSED AND JUDGMENT ENTERED IN 
THIS COURT, 


Matchett, J., and McSurely, J,, concur, 
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MR, syborce Mo SURELY piper THE as OF THE COURT. 
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Plaintiff sbafnt to recover damages for personal injuries 
which she sustained while attempting to board a street car operated 
by defendants; she had a verdict of $4000, upon which judgment was 
entered and from which defendants appeal, 

The incident happened about 5:45 on the evening of November 
16, 1936,at Chicago avenue, near the intersection with Larrabee 
street which runs north from this point, One of Montgomery Ward & 
Company's stores is on the northwest corner of Chicago avenue and 
Larrabee street; plaintiff employed there for twenty-eight years 
used west bound Chicago avenue street cars when she returned to her 
home after working hours, 

A safety island is located on Chicago avenue some distance 
east of Larrabee street and plaintiff says she was standing on this 
island waiting for a west bound Chicago avenue street car, which 
slowed down as it approached so that it was barely moving; that she 
reached for the center bar at the rear platform with her right hand 
and was about to place her left foot on the step when the car 
speeded up and something struck her, knocking her down, from which 
she suffered the injuries in question, Her witnesses say a man 
flipped or jumped on the street car while it was in motion and 
Jostled against some of the people standing on the island, knocking 
them down, 

Defendants say the regular stopping place at this time in 
the evening for west bound Chicago avenue cars was not at the 


safety island but at a switch point a short distance west of the 
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island; that as a car approached from the east and passed the island 
it slowed down but did not make a stop until it reached the regular 
stopping place west of the island, 

There are two street car tracks in Chicago avenue and two in 
Larrabee street; street cars intending to go north on Larrabee go 
west on Chicago avenue and turn by switch to the north, The safety 
island described by the witnesses was about 40 feet long and 4-1/2 
feet wide, raised about 5 to 8 inches above the street level; the 
west end of the island is about 101 feet east of the east building 
line of Larrabee street; the island was constructed and is maintain- 
ed by the city of Chicago, A witness for defendants testified that 
the purpose of placing the island at this distance from the street 
intersection is to separate the traffic lanes and protect pedes- 
trians on the street west of the island, 

The switch point to divert cars from Chicago avenue north to 
Larrabee street is about 45 feet east of the east building line of 
Larrabee street and about 56 feet west of the west end of the island, 
This switch is electrically operated, A "pan" is located in the 
trolley wire about 50 or 60 feet east of the switeh point and about 
opposite the west end of the island. If the electrical power is on 
when the trolley passes the pan the switch will be automatically 
set for a turn north into Larrabee street, If the electrical power 
is off when the trolley crosses the pan the switch will be auto- 
matically set to permit the street car to proceed west in Chicago 
avenue, The power is turned off of a west bound Chicago avenue car 
as its trolley approaches the island and the pan, and the car coasts 
past by its momentum, so that the switch will be set to proceed west 
in Chicago avenue, 

We think it is clear that during daylight hours the usual 
stopping place for west bound Chicago avenue cars is opposite the 
south end of the Montgomery Ward building at the northwest corner of 
Chicago and Larabee, but in the evening when a large number of 
people are leaving this building the cars do not stop at this point 
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but stop with the front end of the car opposite the switch point, or 
about 56 feet west of the west end of the island, 

The motorman on the car in question testified he had been 
working on Chicago avenue continuously for about five or six years 
before this time and had never stopped at the island to take on or 
discharge passengers, 

Although plaintiff's counsel argue the island was the 
regular stopping place for west bound Chicago avenue cars, yet none 
of the witnesses testified specifically that this was the regular 
stopping place, and a large number of them testified it was not the 
regular stopping place for west bound Chicago avenue street cars, 
The greater weight of the evidence is against plaintiff's position 
in this respect, 

To accommodate the large number of people leaving Montgomery 
Ward & Co, at closing time in the evening the Chicago avenue cars 
Stop opposite the switch point and passengers are permitted to 
board both at the front end and the rear end of the cars, Collectors 
for defendants are present to stand at the front entrance to col- 
lect fares from the passengers, A pole supporting the trolley wires 
is on the north side of Chicago avenue and about 24 feet east of the 
east building line of Larrabee, on which is painted a white band 
indicating a car stop, 

One of these collectors of fares for west bound Chicago 
avenue wees ears testified that on this evening he was standing 
at the switch point, which he said was the regular stopping place 
for west bound cars, and that there were 50 or 100 people waiting 
around there on Chicago avenue between the island and Larrabee 
street; that as the west bound car in question approached the 
island he noticed one or two men jump on the rear end; at the time 
there were also a number of people waiting on the island - the 
number is given at between 10 and 20 persons, 

Plaintiff testified that as the west bound Chicago avenue 


car approached the island it slowed down and was barely moving: that 
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she attempted to grab the center bar at the rear but the car picked 
up speed when she was struck by something, Other witnesses testi- 
fied a man flipped the street car at the rear end at the eastern end 
of the island; that as the car passed the safety island it was 
moving all the time, Another witness testified that as the car 
slowed down before it reached the island a man jumped onto the step 
in the rear; that the speed seemed to throw his body away from the 
step and he knocked down three ladies who were on the island, With- 
out detailing the testimony of the witnesses, it is established tht 
a man who attempted to board the car as it was moving, knocked 
plaintiff down, from which she suffered injury. 

There is no allegation of negligence in the construction or 
operation of the switch or pan, The evidence tends to show that the 
operation of the car was the usual ané& customary operation of the 
car at this time and place, As the car passed the island and ap- 
proached the switch point the electrical power was off; people were 
standing on the island and up to the switch; as the car passed the 
island it was going about 5 miles an hour; that the car was coasting 
without power and slowed up and stopped right at the switch point, 
with the rear end of the car about 8 feet west of the safety island, 
It is a reasonable presumption that plaintiff, with others, went to 
the safety island expecting to board the slow moving car in order 
to get ahead of the crowd waiting to board the car at the regular 
stopping place opposite the switch, 

It is not argued on behalf of plaintiff that she was a 
passenger on defendants! street car, and the jury was instructed, at 
her request, that it was the duty of defendants to exercise ordinary 
care and not the high degree of care required of a carrier towards 
a& passenger, 

It is difficult to determine the negligence of defendants, 
Plaintiff argues that by slowing down the speed of the car upon ap- 
proaching the safety island, defendants extended an invitation to 
plaintiff and the other persons on the island to board the car, 
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Plaintiff cites in support of this Klinck v, Chicago City Ry. Co., 
262 Ill, 280, 284, which holds that where a street car is brought 
almost to a stop at a place where it was the custom to receive and 
discharge passengers, there is an implied invitation to persons to 
board the car, but plaintiff's argument ignores the evidence that the 
island in the instant case was not the customary place to stop to 
receive passengers, No cases are cited holding that the slowing 
down of a street car at a place other than a regular stopping place 
is in itself an invitation to board while the ear is in motion, 
Cases cited by plaintiff are not helpful, A typical one is Garlinski 
v, Chicago City Ry. Co.,, 257 Ill. App, 414, where the street car had 
come to a stop at a regular stopping place, The plaintiff there 
undertook to board the car at the same time the folding doors were 
closed, which caught his overcoat; the car then started and plaintiff 
was injured, These facts are quite different from those in the in- 
stant case, 

Facts more nearly like those before us are in South Chicego 
City Ry. Co. v. Dufresne, 200 Ill, 456, 459-460, where the regular 
stopping place of the street car was just beyond a series of rail- 
road tracks; a crowd was waiting to board the car and some of them 
climbed on before the car came to a stop; the car was running slowly 
and persons could board if they saw fit, But the court held it was 
not the business of the motorman to keep them off, nor the duty of 
the conductor; that to hold it was their duty would make the street 
car company "a guardian and protector of the public," The court 
also held that the fact the street car was compelled to pass over the 
railroad tracks slowly could not be construed as an invitation to 
passengers to board the car, So in the instant case the fact the 
Chicago avenue car was going slowly preparatory to making a stop 
could not be construed as an invitation to passengers to board it, 


In Spagnol v. Penn, R. Co,, 279 Pa, 205, a boy jumped on a moving 





train and struck and knocked plaintiff down and she was injured, The 


court held the railroad was not negligent; that the proximate cause 
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of the accident was the act of the boy in negligently boarding the 
train, In Brice v. South Covington & 0. S. Ry. Co., 93 S. W. (Ky.) 
37, the plaintiff was injured when two men, jumping on the bottom 
step of a moving car, struck her causing injuries. The court there 
held that plaintiff's injury was the result of the negligent and 

rash act of the men jumping on the car, In Busack v, Chicago City Ry. 
Co,, 283 Ill, 117, and Kahlfeldt v. Busby, 272 Ill, App, 469, 475, it 
was held that the opening of the vestibule door by the motorman 

while the car was still in motion was not an invitation to a passenger 
to alight before the car came to a stop, Other cases to the same 
effect might be cited, 

Defendants argue that the amount allowed by the jury for 
damages is excessive, We do not discuss this point as we are holding 
that the verdict of the jury upon the question of liability is 
against the manifest weight of the evidence and there must be another 
trial, 

Criticism is made of plaintiff's given instruction on the 
question of damages which referred to the future loss of health of 
plaintiff, It is said there was no evidence as to future loss of 
health or future suffering, If this is true the error can be cor- 
rected upon another trial, 

Complaint is made of the trial court's modification of defend- 
ants' tendered instruction No, 25 which recited the city ordinance 
making it unlawful for a person to board a street car while it is in 
motion, The instruction as tendered told the jury that if the evi- 
dence showed this was done [referring to the man who flipped on the 
car] and by reason thereof plaintiff was injured, and that if this 
violation was the proximate and direct cause of her injury, the 
verdict should be for defendants, The court inserted the words that 
if the jury believed this conduct on the part of the man 50 boarding 
the car "was negligence which" was the cause of the injury, The 
modification should not have been made, The party boarding the 


street car was not a party to the suit, and as said in Vol, 1, 
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Thompson on Negligence, §54, it is not necessary for the defendant, 
in a case where he is sued for an injury caused by the act of a 
third person, to give the plaintiff an action against such third 
person, To the same effect is Cavanaugh v. Centerville Block Coal 
Co,, 131 Iowa, 700, 707, 

Defendants complain of the admission of evidence with special 
reference to the testimony of Dr, Radzinski, testifying for plain- 
tiff. The doctor merely testified he was of the opinion that plain- 
tiff's excessive nervousness was due to the fall she received, We 
do not think the testimony was inadmissible, 

We are of the opinion plaintiff failed to prove by the 
greater weight of the evidence that the so-called safety island was 
the customary and usual place for the street car to stop to permit 
passengers to board; that the evidence fails to prove sufficiently 
there was any negligence on the part of defendants! servants in the 
operation of the car which caused plaintiff's injuries, 

For the reason that the verdict is manifestly against the 
weight of the evidence, the judgment is reversed and the cause is 
remanded, 

REVERSED AND REMANDED, 


O'Connor, P,J,, and Matchett, J., concur, 
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Bertha V, Wilson and Charles J, Wilson, defendants, filed a 
petition in the Superior court asking that certain orders and decrees 
entered in the above entitled cause (a foreclosure proceeding) be 
quashed and set aside on the ground that these orders were entered 
contrary to an agreement of the parties, After hearing defendants! 
petition and the verified answer of the respondent, plaintiff, the 
court decreed that the orders and other matters sought to be vacated 
should be quashed and set aside, and from this order plaintiff ap- 
peals, 

In February, 1938, there were pending in the Superior court 
of Cook county three causes: (1) An action in assumpsit by John M, 
Bransfield against Charles J, Wilson, which was numbered 365-8069; 
(2) The instant proceedings brought by plaintiff against defendants 
to foreclose a trust deed conveying real estate, which case was 
numbered 37S-14728, and (3) An equity suit brought by Charles and 
Bertha Wilson to enjoin the prosecution of the foreclosure proceed- 
ing and for the appointment of a receiver of John M, Bransfield Co, 
This was numbered 388-1037, 

On February 11, 1938, there was pending the defendants! ex- 
ceptions to the master's report filed in the foreclosure suit — the 
instant suit. On that date the Wilsons, in case No, 385-1037, ap- 
plied for injunctive relief to restrain the instant plaintiff from 
prosecuting the foreclosure suit and asking for a receiver for John 
M. Bransfield Co, On this date, after hearing, all of the parties 
to the three actions, by their respective counsel, with the sanction 


of the chancellor, initialed and approved an agreed order that no 


oo \ deo te 


\ 






, Co \ | 
% { Ww “qs0D GIETTCUARE “WM WHOL 
: ' 4 wos JARTIA “ oftsiogrod gs 
7 \ :% { sienna 
% EAUOD: HOLASaUE 
5 a} % v 









Wa we be: ..ia So MORTIW LV ARTAGa 
G O (s m, Hie, «bee Lfoaad 


| 36 \Antao = © WOIUIGO TET a @ YuunveoM seats AO 
| ‘a + ; 


& belt .abusinetnb .senti¥ .l aeliad? bea aeuli¥ .¥ atest 
ses198h Bas ateiio alstiso vadt gntdas tivoo toltequé ould fit notttted 
ed (antbessoig exue0Lostot 8) sause helstine svods ott at boretae 
bsretas stew avebio sesdt tadt Bavorg sat mo ehias tea bas Bodassp 
Jatasboeteb yniased tet té 2eitisq ent to tnemsetgs as ot YtIsism00 
edd .Ititntatq ,tmebnoqaes oft to tewans bettixnev edt bas nolttteq 
Bbevsosv ed of ddguoe atetisam aendto bus atebio edt stadt bestoeb txiyoo 
-G8 Tiitatelq sebio aid? mort Boa ,ebtes voa Das bedasup ed biworda 
atseq 

tusoo tolsequa edt nt gaibneg etew etedt .860L .yrsuidel al 

«@ adel yd ¢ieqmuees nt nottos nA (I) i ROBUBO eerst ytnsoo A000 to 
,2308-205 borsdmun easw dotdw ,moaltw .t neizadd vanisss blottanaré 
atnebneteh teniesgs itttniala yd soaguord agntbessorg bunbenl: oAT (8) 
Sew oaso doldw ,statee Ise1 gntyevnoo boeb tauit a eaolositot ot 
bas eolysdd yd tdgyord ttye yotupe mA (3) bas (BOVE L-BNE beredmun 
-bessorg siveofosiot sdt to nottvosaorg edt atotas ot nosliW sdt@ed 
.00 Bloftanst@ .M arol to sevfieoet s to taemtntoqgqs edt tot bas ant 
«TSOL[-88E beredmun ssw aliat 

-x9 'atnsbneteh oft gntineg eaw stedd ,680L .IL yisurdel a0 
edi - tiua osyaolostot oft mt Bbeftt troqes a'retasm edt of anoitqes 
—~qs ,V60I[-835 .,of saso at ,anositW edt otsb tsdt nO .ttua tastent 
mort ttitaisiq tnatent edt atattesr ot tetloer oevitonutat rot Botigq 


fol to tevisost s rot goivzas buns tina sisrolostot edt gattyoosorg 


eettisq oft to [fe .gntised tetts ,etab aldt mO .00 Bblettensid@ .M 


| nottonsa edt dtiw .fesnuoo evitosqaer ttedt yd ,anottos seidt edt of 
on tedt tebio Beergea as bevotqgs bas belatiini ,rolleonsdo edt to 


ote 

action would be taken in the instant case (No, 375-14728) until the 
issues in cause No, 385-1037 were determined, and this agreed order 
was spread of record in this latter cause, 

On the same day, February 11, 1938, in the instant cause 
(No, 37S8-14728) - the foreclosure proceeding - the parties, through 
their attorneys, initialed and approved another order reciting that 
the hearing on the exceptions to the master's report should be con- 
tinued generally, to be called up on five days' notice by either 
party, and that defendants, the Wilsons, or any other persons in 
possession pay plaintiff as rental $40 a month until the further 
order of the court, 

Subsequently, in June, 1959, the case was placed on the "No 
Progress Calendar" and publication of this call was made in the 
Chicago Daily Law Bulletin, This was pursuant to a general order 
of the executive committee of the Superior court pertaining to 
causes wherein no action had been taken within a certain time, There- 
after the instant cause was called from the "No Progress" call by a 
chancellor (not the one who entered the agreed order of February ii, 
1938), who overruled the exceptions to the master's report, approved 
the report and entered a decree of foreclosure, January 23, 1940, 
the master's report of the sale was approved and a deficiency decree 
was entered against defendants, and on April 24, 1940, exception was 
issued for such deficiency, Defendants did not know of these pro- 
ceedings until May 25, 1940, when the execution was served on them, 


May 31, 1940, defendants filed their petition in the nature 


of a writ of error coram nobis pursuant to §72 of the Civil Practice 





act, and after hearing, the court vacated the decrees and orders as 
requested by defendants, 

Defendants assert the cause was placed upon the "No Progress" 
call by accident or mistake by the clerk of the trial court, al- 
though, by the order of February 11, 1938 it was agreed that no pro- 
ceedings were to be had in the cause until the issues in cause No, 


585-1037 were determined, 
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Such agreements have been enforced by our courts in many 
cases, In the old case of Gillespie v, Rout, 59 Ill. 247, where by 
consent of the parties the case there under consideration was to 
stand continued until the final hearing of a certain other case ap- 
pealed to the Supreme court, it was held that by this agreement the 
cause stood continued from term to term, The court enforced the 
agreement, saying that such matters were within the equitable juris- 
diction of courts over their judgments and such agreements must be 
given effect, "and to prevent either from obtaining an unfair ad- 
vantage of the other, a court of law may vacate an order when un- 
fairly obtained," In Coultas v, Green, 45 Ill, 277, the court held 
that when such an agreement was made it became a part of the record 
and the parties to it should be held to abide by its terms, In 
Krieger v. Krieger, 221 Ill, 479, 485, an order dismissing the bill 
was sustained on the ground it was entered by consent, In Paine v, 
Doughty, 251 Ill, 396, a decree entered by consent was sustained, 
See also Consaer v, Wisniewski, 295 Ill, App. 529. In Sundberg v, 








Matteson, 507 Ill, App. (abst,) 239, and Davis v. Sedman, 307 I1l, 
App, (abst,) 240, foreclosure decrees entered by stipulation were 
held valid and binding, and leave to appeal was denied by the 
Supreme court in the second of these cases, 

The clerk should have noted on the records of the instant 
case the agreement of the parties that no further action should be 
taken in the suit until the issues in the other suit had been deter-— 
mined, Had this appeared the cause would not have been placed on the 
"No Progress" call, In Silverman v, Childs, 107 Ill, App, 522, like 
negligence of the clerk in failing to note that the cause was not 
on the regular calendar was sufficient ground for a writ of coram 
nobis and authorized the court to set aside the judgment at a 


subsequent term, Weil _v. Mulvaney, 262 Ill, 195, The facts in 





Carstedt v. Mills Novelty Co,, 298 Ill, App. 275, are like those 


now before us, In that case under an order of the executive com- 
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mittee a special chancery calendar was made up for call and such 
cases as were found to be "dead" would be dismissed; the case was 
called on this calendar and dismissed; however, when it was shown 
that it was pending before a master in chancery the trial court set 
aside the dismissal and this order was affirmed by the Appellate 
court, and leave to appeal to the Supreme court was denied, (299 
Ill, App, xiv, ) 

These points made by plaintiff in opposition to the action 
of the chancellor are mainly technical and without merit, It is not 
true that the court always loses jurisdiction of a judgment after 
thirty days from the date the judgment is rendered, Judgments or 
orders which were improperly entered because of the negligence of 
the court officials or the lack of knowledge of the court of the 
facts of record are void and may be set aside at any time under $72 
of the Civil Practice act, Errors of fact which would justify 
vacating a judgment are not limited to disability or incapacity of 
the parties, As we have seen, in none of the above cases cited 
supporting the orders of the chancellor was the disability of the 
parties in issue, 

Defendants acted promptly upon being served with the ex- 
ecution on May 25, 1940, Their petition was filed May 31, 

None of the propositions of law presented by plaintiff is 
applicable to the facts before us, The decree and orders appealed 
from are affirmed, 

AFFIRMED, 


O'Connor, P,J,, and Matchett, J,, concur, 
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COOK COUNTY, 


THE COURT, _ 2 
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This cause has already been under consideration by this 


court and the Supreme court, See opinions in 296 Ill, App, 635; 300 
Ill, App. 610, and 373 Ill, 415, The main facts are stated in each 
of these opinions and it is unnecessary to repeat them here, Plain- 
tiff filed a complaint asking for an accounting by defendants and 
that they be ordered to pay her whatever might be found due, 

A master's report was approved and defendants were directed 
to pay plaintiff $12,284,135 and costs; defendants appealed to this 
court, which reversed the decree and remanded the cause, (296 I11, 
App, 635.) The trial court denied plaintiff's motion to redocket 
the cause and for a new trial and entered a decree dismissing plain- 
tiff's complaint, Plaintiff thereupon appealed to this court, which 
affirmed the decree in part, reversed it in part and remanded it 
with directions, (300 Ill, App, 610.) The Supreme court, granting 
leave to appeal, reversed the judgment of the Appellate and the 
trial courts and remanded the cause to the trial court for further 
proceedings, (3735 Ill, 415.) 

Upon filing the mandate with the trial court, plaintiff moved 
that the cause be redocketed and for the entry of a decree, Defend- 
ants objected on the ground no decree should be entered until a new 
trial was had, and certain of the defendants were refused leave to 
file an amendment to their answer and the chancellor entered the 


decree from which the present appeal is taken, 


The question now presented is whether the Supreme court 
passed upon the merits of the controversy and decided every material 


issue involved, or does the opinion indicate that upon reversing and 
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remanding, defendants should be permitted to file subsequent amend- 
ments or introduce additional evidence and the case proceed to a 
retrial. In its opinion the Supreme court said: 

“When a decree is reversed and the cause is remanded without 
specific directions, the judgment of the court below is entirely 
abrogated, and the cause stands there as if no trial had occurred, 
The trial court then has the same power over the record as it had 
before its judgment or decree was rendered, It may permit amend- 
ments to the pleadings or the introduction of further evidence, so 
long as such steps are not inconsistent with the principles announced 
by the court of review, and do not introduce grounds which did not 
exist at the original hearing, (Aurora and Geneva Railway Co. v, 
Harvey, 178 Ill, 477, 483,) When a judgment is reversed and the 
cause remanded with directions to proceed in conformity to the de- 
cision then filed, and it appears from the opinion that the grounds 
of reversal are of a character to be obviated by amendment of the 
pleadings or by the introduction of additional evidence, the trial 
court is bound to permit the cause to be redocketed and to permit 
such amendments and the introduction of further evidence on the new 
hearing, " 

The Supreme court held that when the cause was remanded to the trial 
court by the first opinion of this court, the trial court should have 
ordered the cause redocketed and permitted amendments and intro- 
duction of further evidence on the new hearing, The Supreme court 
held this court was in error in approving the action of the trial 
court in entering a decree without redocketing the cause for a new 
trial, The Supreme court reversed our judgment and the decree of 

the Superior court and the cause was remanded to the latter court 
“for further proceedings consistent with the views herein expressed, " 

Defendants argue the Supreme court held that the evidence 
which defendants introduced to support the contention that the plain- 
tiff had ratified their acts was not sufficient, The opinion stated 
plaintiff could make no ratification until she attained her majority 
and had received a full and complete disclosure of the facts, with 
knowledge of her rights, It would seem to be clear from this 
language that defendants wére entitled to amend their answer and to 
introduce additional evidence upon a new trial tending to show plain- 
tiff had ratified the trustees' acts, It also appears from the 
opinion that the Supreme court held the trustees were bound to show 
the value of the securities purchased from their own company, This 


would indicate that defendants could introduce evidence as to these 
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values upon a new trial, 

The general rule concerning the practice where a judgment is 
reversed and the cause remanded for further proceedings in conformity 
with the views expressed in the opinion is stated in Roggenbuck v, 
Breuhaus, 330 Ill, 294, It is there said (p, 298) that when a cause 
is remanded with directions to proceed in conformity with the opinion 
“and it appears from the opinion that the grounds of reversal are 
of a character to be obviated by subsequent amendment of the plead- 
ings or the introduction of additional evidence, it ig the duty of 
the trial court to permit the cause to be redocketed and then to 
permit amendments to be made and evidence to be introduced on the 
hearing just as if the cause was then being heard for the first 
time, It is only when the merits of the controversy and the ultimate 
rights of the parties are decided in a court of review that a re- 
versal and remandment will deprive the court below of the right to 
allow amendments to the pleadings and hear other evidence," This 
rule of practice is also stated in Chickering v. Failes, 29 Ill, 

294, 505; In re Estate of Maher, 210 Ill, 160, 164; City of Paxton 
v., Bogardus, 188 Ill, 72; West v, Douglas, 145 Ill, 164; Rodisch v, 
Moore, 257 I11, 615, 620, 





It should be noted that in the brief filed in the Supreme 
court counsel for plaintiff asked the court, on remanding, to direct 
the Superior court to enter a finding against the defendants for 
$11,300 with interest, The fact that the Supreme court did not so 
order would indicate it was of the opinion the record would not 
warrant the entry of a decree upon the evidence then before it, 

It might be added that the same reasons which moved the 
Supreme court to hold that the Superior court, when the cause was 
remanded by this court, was in error in refusing to retry the case, 
would apply with equal force to the present action of the chancellor 


in refusing to allow amendments and further evidence and to retry 


the cause, 
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We hold that we are following the opinion of the Supreme 
court in reversing and remanding the present decree with directions 
to the Superior court to permit such amendments and further evidence 
as in the judgment of the chancellor seem proper, consistent with 
what is said in the opinion of the Supreme court, as above indicated, 

REVERSED AND REMANDED WITH DIRECTIONS, 


O'Connor, P.J,, and Matchett, J,, concur, 
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COOK COUNTY, 


MR. JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 


Plaintiff sought to recover damages caused, as she alleged, 
by a fall while in the act of alighting from a street car operated 
by defendants; upon trial the verdict was for the defendants and she 
appeals from the judgment entered, 

Only one issue of fact was presented to the jury. Did she 
fall while alighting from the car or afterward when she was on the 
street? 

Plaintiff testified she was a passenger on a street car 
going west on Adams street which turned south on Racine to Harrison 
street; that the conductor told everybody to get off as that was 
the end of the run; that the car was standing still as her left foot 
was on the platform and her right foot stepping down; that the car 
then jerked and threw her to the ground. ‘She testified that her 
ankle was swollen and she received medical treatment, 

James Dolan, the motorman, testified for defendants that 
Harrison and Racine avenue was the end of the line for the west bound 
trip; that when he reached that point he brought the car to a dead 
stop; two passengers got off - a man and the plaintiff; that the car 
was standing still as she stepped off; as she stepped onto the street 
she turned her ankle and fell on her knee, 

The conductor, John Murtaugh, testified they were changing 
crews at Racine and Harrison and the car was standing still; that 
plaintiff got off the front end of the car and stumbled while on the 
street and fell; that after the car stopped it was not moved for 


several minutes, There was other evidence that the car stood still 
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Blaintiff's counsel in the brief attempt to discredit the 
motorman and the conductor, while counsel for defendants point out 
that plaintiff was financially interested in the result of the suit 
and the element of self-interest entered into her testimony, All 
of such matters were properly submitted to the jury, and we cannot 
say that the acceptance by the jury of defendants! theory that plain- 
tiff fell after she had alighted from the car and not because of 
any movement of the car, is against the manifest weight of the evi- 
dence, 

Counsel for plaintiff strongly argue it was reversible error 
to give at defendants! request instruction No, 11, which is as 
follows: 


"You are instructed that the happening of the accident in 
question, in and of itself does not raise a presumption of any 
negligence on the part of the defendants, " 


Counsel for both parties have submitted much argument involving the 


question of whether this is a res ipsa loguitur case, and other re- 
finements and distinctions of no value in determining the only 
question here presented, The instruction was useless in the present 
case, as the facts were so simple that it could not have misled the 
Jury. As was well said in Funk v, Babbitt, 156 Ill, 408, 415-416, 
the test is not what the ingenuity of counsel can work out the in- 
structions to mean, but how, in view of the evidence before then, 
men of ordinary intelligence would understand them, 

Some complaint is made of the alleged misconduct upon the 
trial of attorney for defendants, There was some difference of 
opinion between respective counsel as to the length of time the car 
was delayed on account of the accident. One claimed the evidence 
showed 4 minutes,while his opponent claimed it was 5 minutes, The 
point was unimportant and the conduct of counsel with reference 
thereto would not demand a reversal, 

We cannot say the verdict was against the weight of the evi- 
dence, and as there were no reversible errors upon the trial the 
judgment is affirmed, 

JUDGMENT AFFIRMED, 


O'Connor, P,J,, and Matchett, J., concur, 
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Defendant appealed to the Supreme court from an order of the 


MR, JUS 


Circuit court denying his motion to vacate and set aside a sheriff's 
Sale of real estate, arguing that the notice of sale was not published 
in a secular newspaper of general circulation as required by $5, 

ch, 100, Ill, Rev, Stats, 1939, The Supreme court, holding that no 
freehold was involved, transferred the cause to this court, (373 Ill, 
481, ) 

It was stipulated that the Southtown Economist, in which the 
notice of sale was published, was founded in 1906 and is and has at 
all times been published in the English language; the publication is 
owned by the Southtown Economist, an Illinois corporation, and is 
published at 728 West 65th street, Chicago, Copies of the publi- 
cation are in evidence, showing that the first page is devoted to 
general and local news; one or more pages are devoted to sport; there 
is an editorial page and the paper contains social, club and lodge 
news; in the Sunday issue a portion of the publication is devoted to 
an expression of the ideas of the readers; it also contains a war 
veterans column, church news, classified and display advertisements, 
In 1938, in a contest for general excellence in a certain metropol- 
itan newspaper district, the Southtown Economist was awarded first 
place as winner, and in 1939, was awarded winner in an editorial 
contest for outstanding service to the community, 

For the past two years it has maintained an office in the 
down town loop district of Chicago and has accepted legal notices 


and published notices of sheriff's sales, foreclosures and all other 


types of legal notices; it has an average weekly circulation of 
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70,500 for each issue and circulates among all classes; it is dis- 
tributed from various news stands in the city and in the down town 
loop business district from the down town office; it also has a 
number of subscribers to whom it is sent by mail, 

Defendant relies principally upon the fact that a large 
percentage of the circulation is on the south side of Chicago, In 
the recent case of People v. Dearborn St, Bldg. Corp,, 572 Ill. 

459, it was held that by the words "general cireulation" in the act 
referred to, the legislature intended to describe a newspaper of 
general as distinguished from one of a special or limited character, 
That case involved the publication of legal notices in the Daily 
Calumet, a newspaper with an average daily circulation of 6,000 
copies, largely in three or four wards in Chicago, It was held that 
it had all the qualifications for publication purposes required by 
the statute, The decision in that case disposes of the points made 
by defendant, 

Moreover, defendant does not allege or show that any in- 
justice has resulted to him because of the publication of the notice 
of sale in the Southtown Economist, 

The order of the trial court is affirmed, 

ORDER AFFIRMED, 


O'Connor, P,J., and Matchett, J,, concur, 
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WPERNAND and HAZEL St 


MR, JUSTICE MATCHETT DELIVERED THE OPIN‘OM OF THE coURT, 


Plaintiff, a licensed physician, sued defendants (husband 
and wife) to recover the reasonable value of professional services 
rendered by him to Mrs, Supernand's mother, Lena Stevens, There 
was a statement of claim with affidavit of merits by defendants 
denying liability, trial by the court and a finding against C, J, 
Supernand in the sum of $75 with judgment, As to defendant Hazel 
Supernand the finding was for defendant, Plaintiff appeals, 

It is urged the finding is clearly and manifestly against 
the weight of the evidence; that the judgment should be reversed and 
judgment entered in this court for the full amount claimed, $552, 
Wheaton v, Johnson, 55 I11, App, 53, is relied upon. 

The evidence shows Mrs, Supernand's mother, Mrs, Lena 
Stevens, lived with defendants, She became ill July 7, 1939, and 
Mrs, Supernand called plaintiff to attend her, July 8, she was 
taken to a hospital and an X-ray obtained, after which she returned 
to the home of defendants, In the month of July plaintiff made five 
calls for which he charged and was paid $4 each, There were four 
other calls for which he charged and was paid $5 each, Payments 
were made by ©, J, Supernand, Mr, Supernand also paid to plaintiff 
$5 for the X-ray, Plaintiff testified (defendants do not deny) that . 
both asked him to furnish necessary services to Mrs. Stevens and 
said they would pay for the services, 

August 8, Mrs, Stevens was again taken ill. Plaintiff was 
called and recommended hospitalization. She was taken to the 
American Hospital where plaintiff attended her, A private room was 


provided, August 12, after consultation with Dr, Thorsgaard and 
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with consent of defendants, a major operation was performed, The 
patient remained in plaintiff's charge and he was in attendance on 
her until 10:00 P,M, on August 13, when she died, 

Plaintiff filed a bill of particulars showing items in the 
total amount claimed of $552, The bill discloses charges for four 
calls at the hospital, $3 each; a "midnite" call, $6; charge for the 
operation, $300; for "attendance", $25; for the transfusion of 
blood, $100; for attendance on August 15,and up to the time of the 
patient's death, $70, Other items are for calls on the patient and 
one of $3 when Mrs, Supernand called at plaintiff's office to in- 
quire about her mother, 

Plaintiff and Dr, Greenspahn testified the charges were 
usual, customary and reasonable, Dr, Greenspahn also gave testimony 
tending to disprove the claim of Mrs, Supernand that the administra- 
tion of oxygen to the patient had been done in an unskillful way, 

No expert testimony either as to charge for services or lack of 
skill was offered by either of defendants, C¢. J. Supernand did not 
testify. By agreement the hospital record was put in evidence, 
Neither attendants nor Dr, Thorsgaard were called, 

Under the evidence we hold liability incurred rested upon 
both defendants, This is manifest from the circumstances and testi- 
mony of plaintiff not denied, The record contains memorandums 
made by plaintiff showing the date and kinds of particular services 
rendered by him, Dr, Greenspahn said,"There are no definite or 
fixed charges," He said the charges were fair, ordinary and reason- 
able, He further testified that sometimes no charge would be made 
because of the poverty of the patient; in some instances he had 
charged as high as $5000 for similar operations, 

Disclaiming expert knowledge the court has been impressed by 
a bill received by defendants after completion of these services, A 
copy is in evidence, It is dated "August 25," is on stationery 
of plaintiff, "For professional services rendered Mrs, Lena Stevens, " 


It was rendered and received after her death, The whole amount of 
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the bill is $284, This bill was exhibited to plaintiff. He identi- 
fied it as a regular invoice bearing his name and addressed to de- 
fendants for professional services rendered to the mother of defend- 
ant for $284, Plaintiff said he never saw the exhibit before; that 
he did not recall it or recall that it was at any time forwarded to 
defendants. Further, that he had no knowledge as to who prepared 
the exhibit, 
We hold the amount plaintiff may recover is limited to $284, 
We find there is due from both defendants to plaintiff said sum, 
The judgment of the trial court will be reversed and judgment en- 
tered in this court for plaintiff and against both defendants for 
$284, 
REVERSED WITH FINDING OF FACT AND 
JUDGMENT IN THIS COURT IN FAVOR OF 
DR, HOMER W,. WARREN AND AGAINST 


C. J, SUPERNAND AND HAZEL SUPERNAND 
FOR $284, 


O'Connor, P,J,, and McSurely, J,, concur, 
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July 11, 1940, defendant, John Williams (known also as John 
Cooper) was arrested on the complaint of Katherine Boyer, who 
charged he was guilty of the crime of pandering, contrary to §170, 
ch, 58 of the Criminal Code, Defendant was arrested without warrant, 
arraigned, pleaded not guilty, waived trial by jury, was tried by 
the court with a finding of guilty in manner and form as charged, 
Motions for a new trial and in arrest were denied, and there was 
judgment on the finding that defendant be fined $3500 and costs and 
sentenced to serve one year in the House of Correction, He has sued 
out this writ of error, 

The specific charge made was that on March 28, 1940, in the 
city of Chicago, without lawful consideration, defendant accepted 
from the complaining witness $18 with knowledge that it was part of 
her earnings from the practice of prostitution, 

The evidence shows beyond reasonable doubt that Katherine 
Boyer at the time of the alleged offense and for many years prior 
thereto, in St, Louis, Missouri and in Chicago, Illinois, lived by 
such practice, She is now about thirty-five years of age, She 
first met defendant in St, Louis, when she was about twenty-five 
years old and he only seventeen years of age, Williams and his 
mother took two rooms on the second floor of a building in which 
Katherine Boyer occupied a room on the first floor, Afterwards the 
three took rooms together in a different building, and there 
Katherine Boyer and John Williams soon began an illicit life to- 


gether, In 1955, they came to Chicago, The relationship begun in 
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St, Louis was continued here, She earned the money; he helped her 
spend it, She says, "I used to go on the street and hustle," 

She testified that March 28, 1940, she made $18 from the 
practice of her profession, and that she gave this money to defend- 
ant, It was not the only money of this kind she had given to hin, 
Sometimes he would use the money to pay her bills, for shoes, 
clothes and other necessities, During the time they lived together 
seven automobiles were bought by money thus earned, Four of these 
were bought in her name, the others in his, She was accustomed to 
rent a room where her business was practiced, Defendant would drive 
her to the room and bring her away from it, He also kept a lookout 
for the police in her behalf, She discussed the details of her 
conduct with him, On May 3, 1937, defendant ceased living with 
her leaving his clothes in her apartment, 

Sometime prior to May 14, 1937, his thoughts seemed to have 
turned toward another and younger woman, Both wished to have hin, 
They fought and the older sustained a broken leg which sent her to 
the hospital, Unable to win him back from his new mistress she 
sought the police and caused him to know something of the fury of a 
woman's scorn, There is no doubt her desire for vengeance is the 
cause of this prosecution, 

General denials by him do not raise a reasonable doubt of 
his guilt. He had no veseennntin employment, He says that in St, 
Louis he was at one time employed in a candy shop, He has had no 
similar employment since coming to Chicago, When the State's 
Attorney asked defendant if he knew the prosecuting witness was a 
prostitute, if he knew how she made her living, defendant's counsel 
objected in his behalf and the court (erroneously, we hold) sus- 
tained the objections, Asked if he ever had a job in Chicago he 
said, "Yes, I have worked in bookies, playing poker," From the 
standpoint of the law there is no doubt whatever of defendant's 
guilt however much by way of extenuation might be said in his behalf 


on account of the environment into which he was born, 
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Technicalities are urged for reversal, Defendant, his mother 
and his new mistress were arrested at the same time without warrant, 
The two women were discharged, It is urged in defendant's behalf 
that the arrest without warrant was illegal and a motion made in his 
behalf that he be discharged should have been granted, The cases 
hold an officer has a right to arrest without a warrant if he has 
reasonable grounds for believing a defendant has committed a crime 
and if an offense has been actually committed, (See the Criminal 
Code, §657,) These people were well known to the police, They were 
living lives of crime, The judgment of the trial court (which we 
must affirm) shows an offense in fact had been committed, The 
officer testified (and his testimony is not denied) that prior to 
making the arrest he heard the women in the apartment discussing the 
methods they were presently to use in their unlawful conduct on the 
street. We hold there was no error in denying the motion, People v, 
Kissane, 261 Ill, App. 621, (affirmed in 347 Ill, 385); People v, 
Doody, 3435 Ill, 194, 

The women who were arrested were charged with disorderly 
conduct in violation of a city ordinance, A motion was made to 
grant defendant a separate trial since the alleged violations of the 
ordinance were unrelated to the offense charged in the information, 
The record shows the cases against these two women were dismissed 
prior to the beginning of the trial of defendant; that the trial 
judge then asked if defendant was ready for trial and his counsel 
in his presence said that he was, There was no error in the ruling 
nor damage to his defense, 

It is urged the evidence failed to prove beyond a reasonable 
doubt that defendant had knowledge how the money was earned and it 
is contended a conviction should not be upheld upon the testimony 
of a single witness, Neither the testimony of the prosecuting 
witness nor of defendant is entitled to much consideration except as 
it is corroborated by undisputed facts and circumstances disclosed by 


the record, In cases where there is a jury the question of fact is 
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always for the jury. People v. Martin, 304 Ill, 494, Where, as 
here, the trial is before the court without a jury, the trial judge, 
who saw and heard the witnesses, had opportunity of observing their 
conduct and demeanor, is in a much better position to weigh the 
testimony than a reviewing court, and his finding is entitled to 

the same weight as a verdict, People v, Bolger, 559 Ill, 58, We 
are not unmindful of the rule this court should not allow a 

criminal conviction to stand where there is a reasonable doubt of 
guilt, On this whole record no such doubt arises, It is urged 

this was a prosecution for a particular crime and that evidence in- 
admissible as tending to show the setntanion of another and different 
crime was not admissible, It is said such evidence was received, 
There is no question of the rule of law in this respect, Defendant 
complains that in violation of this rule officer Conrad was permitted 
to testify as to what the complaining witness had told him about her 
living with defendant and, in particular, that she had lived with 
him in St, Louis, Missouri, in 1932, and also that she told of many 
occasions upon which ti was guilty of taking her money, The officer 
was called as a witness by defendant in an attempt to show there 
were no reasonable grounds for arresting defendant, Defendant ob- 
jected to some of the questions by the State's Attorney on cross- 
examination, We hold the questions were pertinent to the inquiry 

as to circumstances under which the arrest was made, The other 
matters of which defendant complains were admissible for the pur- 
pose of showing the relationship of the parties, There was no proof 
given of distinct and unrelated crimes, While it is undoubtedly 
true on a trial before the court of a criminal case all incompetent 
evidence should be rejected, we think there was none in this case 


which can be held to be prejudicial, The proof of guilt was over- 


whelming, As a matter of fact, as we have already stated, the 


rulings of the court as to the admission of evidence, particularly 


pa eee 


“ie « 


as ,stedW ,a@h ,[IT S08 .nttasM .v sigoed Vth edit tot ayewis 
,oghut, fsint sit .yuut, a tuodsdiw txis09 fd eroted ef Inixt sit ted 
xftedt agiivisado to ytinutiegqqo Bsa poagont iw: Lod based 5ns wae _ortw 


qecig 


eit cetew ot nolitteog sastied doum s mi at ronzemeb baa toubnoo 


———————— 


ew .8& [IT C@5 .toglo& .v ofgcot ,toliiev s as tsgtow Smse ond 


> 


s wollfs ton fhinerie tayeoo aint elu x sdt to inthaimng ton bated 


to tdyob eldsncesex s st axedt sveriw baste ot aolsatynag, Ientmtzo 


. . « 


Hbegis af tI aesins tdueh douse on hSiro9er efortw atsdt a0 tite 


* 


~at eqagetys tsit fas omizo isivottieq s 10% nottuoenorg S&S BSW etsy 


¢noteXtLb bus teiiiens to aoleatmmoo edt wode of gatbast aa oidtaetnbs 





tasbasted ,tosqeer atdt at wef to si{uat edt to nottaeup on at oxen 
Betiisiieg asw bsine0 asofito elfua aidt to aottaloty ft J adt entaLqnoo 
asi tuods mid Biot bad aaonttw aninisIqmoo exit tandw Ot 28s tase ot 

dtiw Bevil Bed offe tedt .rsivotityag at ,bas tnabmeted. dt tw “BAyLE 


Ynsm to Slot eda tadd oats bas ,S60Ll at -tiyenn sh etuol «TE at mtd 


teolito sat ,Yonom tod gaidst to ytling esw end doldw foqu | angtasoso 


-do dnsbasto@ ,icnsirsted ontteerts 10f abavorts oldsnoaset on orow 
-880%0 no YenrottA aloetst& edt yd anoitaoup eat to 9m028 ot botoet 
Yaitupat ent of tnenitusq etsw anoltaeup edd blod ow .no2tantnaxs 

todto ect .sbam asw teers odd clo fst vehay aeonstanuorto ot as 
-iIvq oft tot ofdfiaetmbs eiew antsiqmoo tnsbaeteb rio teiw to ered tam 
tootq on asw otetT ,eelttisq sdt to qidanoi¢aloy ect gotwore 29 o30G 
yibetdsobny at tf oftd¥ .semtao betsletay Sas tontiats to novia 
tnetveqmoont [ls s2aso Santmiro s to tauoo oft oxoted lett Fok | 


geso efid ot onmon aaw otedd Anidt ew ,betoetet od piven Siete 


-isvo esw titvg to toorg eft ,distotbytesq od of Bied od. 189 Gy a 


ait ,boteta ybsouls evan ow,as,,tost to, settam,s.8A. ssetatedl 


ot Sslittne et gnifatt aid bas ,tivoo antwelver s nsdt Womttast 


-boviesst esw sonebive dowa Bisa at tf ,eldtaaimbs ton eew omtzo 


eteds wode ot tqmetis as at tnebneteb yd saentiw a as betise Bsw. 


Yinslvotiusq .sonehtve to sofeatmbs et ot a8 tivoo edt to agatiuy 


J2ore: ont. 


—5- 
upon the cross-examination of defendant, were much more favorable to 
him than the law required, 

It is urged that the examination of officer Conrad and the 
complaining witness, Katherine Boyer, was improper because of leading 
questions asked and it is said defendant thereby did not receive the 
fair and impartial trial guaranteed by the Constitution of the state, 
People v. Sehladweiler, S15 Ill, 555, 146 N, &, 525, is cited with 
People v, Blockburger, 554 Ill, 301, The matters of which complaint 
is made for the most part concern things about which there was little 
if any, dispute, While in a case of this kind the prosecuting 
witness should not be led, we hold there was no reversible error in 
this respect, 

It is urged that defendant was not represented by experienced 
and competent counsel and cases such as People v., Nitti, dl2 T1l, 73, 
143 N, E, 448, and People v, Nowak, 372 Ill, 581, are cited, These 
cases are not applicable, There is nothing in this record from which 
it can be inferred that defendant's counsel was incompetent or inex- 
perienced, and he was chosen by defendant himself. We are aware 
under the law of this state there are not two ways of trying criminal 
eases, one for the guilty and the other for those that are not 
guilty, Each and every defendant is entitled to a fair and impartial 
trial, We hold defendant has had such a trial, 

It is finally urged that that part of the judgment which 
ordered defendant to work out the fine and costs should be reversed 
since it is said it appears from the record that that part of the 
judgment order was inserted by the clerk in making up the transcript 
of the record without authority, The record in this case was filed 
in this court by the plaintiff in error, It is properly certified, 
We find in it no basis for the contention made, The judgment will 


be affirmed, 
JUDGMENT AFFIRMED, 


O'Connor, P,J,, and MeSurely, J., concur, 
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MR, PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 

In August, 1937, the plaintiffs, Benjamin D. Ritholz, 

Morris I, Ritholz, Samuel J, “itholz and others, filed a complaint 
in chancery against Thomas Andert, Sarl Disselhorst and others; 

who were members of a labor aakon employed by plaintiff, seeking 

an injunction against defendants as well as other relief. The 

issues involved in that proceeding are fully set forth in Ritholz 

v. Andert, 303 Ill. App. 61. Pursuant to the filing of the complaint 
plaintiffs had procured a temporary restraining order against defend- 
ants. Thereafter, in October, 1937, at plaintiffs' own request, 
defendants! motion to dissolve the témporary injunction was referred 
to Benjamin E, Cohen, a master in chancery. A few days later, by 
agreement of all the parties, another order was entered which referred 
the entire cause on its merits to the master, 

At the initial hearing before the master, the parties entered 
into the following stipulation, as appears from the record in the 
original proceeding: "It is further agreed by counsel for the plain- 
tiffs that all of the plaintiffs will pay all the master's and steno- 
graphic costs incurred in this hearing to be taxed as costs." After 
extensive hearings, the master prepared his report, dated April 14, 


1938, consisting of thirty-seven pages and predicated upon a record 
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of almost 900 pages, finding the issues in favor of the defendants 

and recommending that the suit be dismissed for want of equity. 
Appended to his report was an itemized certificate of the master's 
fees and charges, requesting an allowance of $1,484.60, together 

with a recommendation that this amount be taxed against plaintiffs, 

in accordance with their stipulation, 

June 6, 1938, a decree was entered which confirmed the 
master's report in all respects, The temporary injunction procured 
by plaintiffs was dissolved, and their complaint was dismissed for 
want of equity. The decree inadvertently contained no provision 
concerning master's fees, and was entirely silent as to the taxation 
of costs. A prior decree had been presented to the chancellor, 
making extensive findings of fact and containing provisions for the 
taxing of costs and master's fees, The chancellor was rightfully 
of opinion, however, that it was unnecessary under the Practice Aet 
to include findings of fact in the decree, and directed the attorneys 
for defendants to present a short decree, Accordingly, the decree 
of June 6, 1938, was presented, which merely recited that the court 
had jurisdiction of the subject matter and the parties to the pro- 
ceeding, that the objections and exceptions filed by plaintiffs to 
the master's report be overruled, that "the report of Benjamin E, 
Cohen, master in chancery of this court, be and the same is hereby 
in all respects approved and confirmed," that the temporary injunction 
theretofore entered be dissolved, and that the complaint as supple- 
mented and amended be dismissed for want of equity. That decree was 
subsequently affirmed in Ritholz v, Andert, 303 Ill. App. 61, and 
leave to appeal to the Supreme court was denied during the April 
1940 term. (Ritholz v, Andert, 303 Ill. App. xvii.) 

On February 20, 1940, the master filed a petition before 
the chancellor, asking that his fees be taxed as costs against plain- 
tiffs in accordance with their stipulation, and on the same day Harl 
Disselhorst, one of the defendants, filed a like petition, Plaintiffs 
filed motions to strike both petitions on the ground that the decree 


of June 6, 1938, was final and that the chancellor had no power or 
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jurisdiction to alter or modify it by taxing master's fees, The 
chancellor felt impelled to agree with plaintiffs and strike both 
petitions, and entered an order accordingly on March 19, 1940, from 
which the master and Disselhorst have perfected appeals, which were 
here consolidated for determination under general numbers 41338 and 
41364. Subsequently 41364 was dismissed on motion of appellant, 

The only issue involved is whether the court had jurisdiction, 
after the expiration of the term in which the deeree was entered, to 
tax the fees of the master as costs against pleintiffs. Plaintiffs 
have written a voluminous brief, seeking to sustain the chancellor's 
orders, assigning some ten separate points dealing mainly with 
propositions relating to the alteration of final decrees after term, 
where omissions were made which were intended to be or should have 
been included in the deeree, and emphasizing the finality of judg= 
ments and decrees and the reluctanee of courts to recognize a 
revisory power over them after the expiration of the term, However, 
we find no case among those citec which has any pertinent application 
to this proceeding, There are two circumstances which impel us to 
conclude that the chancellor erred in refusing to entertain jurisdic- 
tion to tax the master's fees as costs against plaintiffs, The omission 
to provide for the taxing of costs was undoubtedly an oversight of 
defendants' attorneys, The original decree presented had such a 
provision, but when the shorter decree was drawn and entered no men= 
tion was made of costs or master's fees, Although the chancellor 
believed that he had no jurisdiction to entertain the master's 
petition and that of Disselhorst, he nevertheless rebuked plaintiffs 
for repudiating their own stipulation, Earlier in the proceeding he 
had enforced the stipulation by requiring plaintiffs to pay for the 
stenographic services. 

Under the Practice act (chap. 110, par. 188, sec, 64, 
subpar, (3), Ill. Rev, Stats. 1939), decrees are not required to 


contain any special findings of fact. This deeree was drawn in 


conformity with the provisions of the act, and it adjudged and 
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decreed that the mester's report be "and the same is hereby in 

all respects approved and confirmed." The master had certified 

in detail the character and extent of his services aggregating 
$1,484.60, and he requested that the court allow that sum to be 
texed against plaintiffs in accordance with their stipulation. No 
objection or exception was filed to the fees charged, and it 
therefore seems to us that when the decree was entered, approving 
and confirming the master's report in all respects, the recommenda- 
tion as to fees and costs, which was predicated upon plaintiffs* 
stipulation, was approved in the same sense that all other findings 
and recommendatioms of the master were approved, The contention 
that the court had no jurisdiction after term to tax the master's 
fees is based on the general proposition that courts have no juris- 
diction after term to amend or modify their decrees, but the 
master's and Disselhorst's petitions did not seek to modify the 
decree in any respect; they merely asked the court to carry out 

and give effect to the decree, 

Plaintiffs* had instituted the proceeding, the reference 
to the master was had on their motion, they had stipulated to pay 
the master's fees, and the master, after an extended hearing filed 
a report which was in all respects approved and confirmed, includ 
ing the statement of services and the recommendation as to the pay- 
ment of his fees and costs, This presented an entirely different 
situation from those cases cited by plaintiffs, wherein courts 
have generally adhered to the fundamental rule that decrees cannot 
be altered or modified after term. Our attention is specifically 
Called to Lilly v, Shaw, 59 Ill. 72, wherein the Supreme court 
reversed an order entered at a subsequent term allowing attorney's 
fees to be taxed as costs in a partition proceeding, However, 
that case differs from the proceeding at bar in several respects, 
The original decree made provision for taxation of costs, but not 
for attorney's fees, and the question before the court was whether 
the pre-existing provision for costs might be amended or changed 


after the term at which the decree was entered, The important 
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element of the stipulation was not present in that case, and in 
fact it appears that the parties seriously disagreed upon the 
question as to whether or not fees could be allowed, Neither do 
we find that the decree in the Lilly case confirmed the report of 
the master which recommends the allowance of fees and that they be 
taxed as costs against plaintiffs pursuant to their stipulation, 
Lilly v. Shaw has since been cited in three instances, Wain v, 


Barnay, 219 Ill. App. 401; Sinnock v, Marney, 250 Ill. App. 266, 
and Davenport v, Kirkland, 156 Ill. 169, but these cases are auth- 


ority for the proposition that in a chancery proceeding the record 
may be amended after term when it does not speak the truth because 
of a clerical misprision, and are not cited as a limitation upon 
the power of a court to amend its decree under circumstances such 
as appear upon the record in this proceeding, 

It should also be noted that the master had no notice of 
the entry of the decree here in question, although it is common 
practice where matters have been generally referred to a master 
who has filed his report to submit to him the proposed decree, 

If we were to concur in the contention made by plaintiffs the 
master would be deprived of a substantial fee for services to which 
he is rightfully entitled without having been given any notice or 
opportunity to call the matter to the court's attention xhen the 
decree was entered, We think the petition should have been allowed, 

The chancellor's orders dismissing the petitions are there= 
fore reversed, and the causes are remanded with directions that the 
court enter a supplemental order or decree taxing the master's fees 
as costs in the sum of $1,484.60, nunc pro tunc as of June 6, 1938, 
the date on which the decree was entered, 


ORDERS REVERSED AND CAUSES REMANDED 
WITH DIRECTIONS, 


Seanlan and Sullivan, JJ., concur, 
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F Appellany is 
gl. PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 

In 1936 the Sanitary District of Chicago, through certain 
engineering and contracting companies, was constructing an outlet 
sewer in Berwyn, and in the course of excavation dynamite was used 
to remove rock under the streets to make way for the sewer, The 
explosion of the dynamite caused damage to numerous abutting 
properties in Berwyn, John Hadraba, his wife, and other plaintiffs, 
brought suit against the Sanitary District to recover for the re= 
sulting damages, A stipulation was entered into between the various 
plaintiffs and the Sanitary District, under which the claim asserted 
by the Hadrabas was to be tried separately from the remaining plain- 
tiffs. It was also stipulated that the sole cause of action tried 
was that arising from the fact of the setting off of charges of 
dynamite and other violent and dangerous explosives by the contractor 
alieged in the pleadings of plaintiffs, The cause was tried by the 
court without a jury, resulting in findings and judgment in favor of 
Hadraba and his wife for $1,810 and costs, and the cause was con- 
tinued generally as to the remaining plaintiffs, abiding this appeal 
by the Sanitary District. 

By the terms of an ordinance adopted by the City of Berwyn 
in 1935, granting to the Sanitary District an easement and authority 
to construct and maintain an intercepting sewer through certain 
streets, alleys and highways in said city, the Sanitary District 
entered into contracts with Mckay Engineering & Construction Company 
and Herlihy Mid-Continent Construction Company, which contained the 
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following salient provisions: The work to be done involved excava- 
tion for the intercepting sewer, and was to be executed under the 
direction and supervision of the chief engineer of the Sanitary 
District and his authorized agents, The contractors were to deter= 
mine the methods to be employed in the work, subject to the re- 
quirements of the specifications in the contracts and the approval 
of the chief engineer, The contractors! attention was directed te 
the fact that the work was to be performed in a residential community, 
and that blasting should be so planned and performed as to cause a 
minimum of inconvenience to the residents, Specific directions were 
given the contractorsrelating to the firing of blasts of explosives, 
and all firing of blasts was required to be done by electricity. 
Changes in the specific requirements as to the method of firing 
blasts were subject to the order of the chief engineer, It was 
provided that the contractors should exercise extreme care in 
blasting, to give signals of danger before any blasts, and they 

were forbidden to blast adjacent to any part of the completed sewer, 
The contractors further agreed to indemnify the Sanitary District 
from all liability for damage to property caused by explosives, 
blasting, handling or storing of explosives, 

Hadraba and his wife owned the property at 2640 South East 
avenue, Berwyn. The closest blast was set off 472 feet from their 
home, Between January 7 and February, 1937, 72 blasts were set off 
at distances varying from 504 to 1086 feet from their property. 

Dynamite was the explosive agency used by the contractors 
in their work, As a result of vibrations and concussions caused by 
the blasts, plaintiffs' property was seriously damaged, causing 
displacement of the main supporting beam, setiling and sagging of 
the building, cracking of the foundation and plaster throughout the 
home and of the combustion fin the furnace, 

It is conceded by the Sanitary District to be the established 


rule in this state that a minicipality is liable for consequential 
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injuries to property, occasioned by concussion and vibration 
arising through the use of explosives in the construction of a 
public work, regardless of the absence of negligence or of the 
intervention of an independent contractor, the use of such explo- 
sives being contemplated by the contract. This doctrine was first 
enunciated in the early case of City of Joliet v. Harwood, 86 Ill, 
110, wherein the city let a contract to construct a sewer through 
certain of its streets according to plans and specifications, The 
work to be done was such that it was necessary to the performance 
of the contract that the excavation in a part of a principal street 
should be done by blasting rock, Each side of the street was 
bounded by houses, It was stipulated that the contractor "used all 
due care, skill and caution in the discharge of, and the covering 
of, all blasts discharged in the prosecution of the work," Never— 
theless, rock scattered by the explosion caused damage to an 
abutting property owner, It was insisted in that case that the 
contractor was responsible for the injury, and not the city, upon 
the theory that where public work is done by an independent con 
tractor the doctrine of respondeat superior did not apply. The 
court, quoted from Dillon on Municipal Corporations (sec, 792), 
to the effect that "such is the general rule; but it is important 
to bear in mind that it does not apply where the contract directly 
requires the performance of work intrinsically dangerous, however 
skillfully performed, In such a — authorizing the work 
is regarded as the author of the mischief resulting from it, 
whether he does the work himself or lets it out by contract,” and 
concluded that the work which the contractor was there required by 
the city to do was intrinsically dangerous, however carefully or 
skillfully done, and that the right of recovery did not rest upon 
a charge of negligence on the part of the contractor, but rather 
upon the fact that the city caused work to be done which was in= 


trinsically dangerous, "the natural (though not the necessary) con= 
sequence of which was the injury to plaintiff's property," and that 
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in such case the city is held responsible, This rule of law has 
been consistently followed in this state, (Fitzsimons < Connell] 
COs Ve Braun, 199 Ill. 390; City of Chicago v. Murdock, 113 Ill. 
App. 656, 212 Ill. 9; Baker _v,. Healy Co., 302 Ill. Apps 634s) 

The Sanitary District argues that because of the strides 
made in science and industry, and through improvements made in its 
manufacture and use, dynamite has lost "all the hazards previously 
attributed to it," and that the intrinsic dangers of dynamite and 
its use are mere presumptions of fact found solely in the court 
decisions and should no longer be adhered to without proof of neg~ 
ligence, In order to sustain this position defendant called engin= 
eers who were experts in the manufacture and use of dynamite, They 
testified in effect that dynamite, as manufactured today and when 
properly used, is no longer intrinsically dangerous, and counsel 
eite ceses from other states holding that unless there is negli~ 
genee in blasting, no recovery can be had for damages caused through 
mere concussion, vibration or jarring, 

While it is undoubtedly true, as disclosed by the evidence 
of these experts, that the hazards in the manufacture, transpor= 
tation and use of dynamite have deen greatly reduced, and that 
reactions and explosions of dynamite may be predetermined with 
fair accuracy, dynamite is still as powerful an explosive as it 
ever was, and under the decisions in this state, consistently 
followed without exception, it is held to be intrinsically dangerous 
subjecting a municipality which authorizes its use to any resultant 
injury to the property or persons of others, 

We are therefore impelled to hold that the Circuit court 
properly entered judgment against defendant. The judgment is 


affirmed, 
JUDGMENT AFFIRMED, 


Seanlan and Sullivan, JJe, concur, 
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OLDS & REYNOLDS COMPANY, 
Appeglant, 


MR,PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 





Alice, James and Julius Friesser filed their complaint 
against Walter R. Glaser, alleging that the latter's negligence 
in operating his automobile was responsible for a collision with 
an automobile owned by Julius Friesser, in which James and Alice 
Priesser were riding at the time, Ina subsequently amended 
complaint Reynolds & Reynolds Company was named codefendant, 
and it was charged that Glaser at the time of the accident was 
the agent and servant of Reynolds & Reynolds Company. Upon trial 
James Friesser was dismissed as a party plaintiff, and on plain- 
tiffs' motion Glaser was voluntarily dismissed as a party defendant, 
At the close of plaintiffs! case Reynolds & Reynolds Company sub= 
mitted a motion for a directed verdict, which was denied, and this 
motion was renewed at the close of all the evidence and was reserved 
by the court until after the jury had returned its verdicts, one in 
favor of Alice Friesser in the amount of $7,000, and another in 
faver of Julius Friesser for $294, Subsequently, defendant's motion 
for a directed verdict, at the close of all the evidence, was over= 
ruled, and the judgments appealed from were entered upon the ver- 
dicts of the jury. 

The accident occurred between 4 and 4:30 on the afternoon 
of Mareh 27, 1937. Glaser was driving west on 58th street, in 
Chicago, Failing to heed a stop sign at Woodlawn avemue he collided 
with the automobile of Julius Friesser, in which Alice was riding at 
the time, It is conceded that the accident was caused solely through 
Glaser's fault, The question presented for determination is whether 
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or not Glaser, at the time of the accident, was the agent and 
servant of the Reynolds & Reynolds Company, acting within the 
scope of his authority, or an independent contractor for whose 
negligent acts defendant was not responsible, 

There is substantially no dispute as to the facts, which 
may be summarized as follows: Reynolds & Reynolds Co, was engaged 
in the printing and lithographing business in Dayton, Ohio. One 
branch of its business was the "Standard Systems" Division, which 
consisted of the printing of standard accounting systems for use 
by automobile dealers, These forms were designed for records of 
accounts receivable, accounts payable, new car records, old car 
records, repair orders and battery tickets, They were variously 
adapted for use by Chevrolet, Ford, Graham, Studebaker and other 
dealers, 

William R. Glaser, the original defendant in the case, 
had been an insurance salesman with the State Mutual Life Insurance 
Company, officing in Chicago. Harly in July, 1936, he had a conver= 
sation with Ed Reynolds about associating himself with the Reynolds 
& Reynolds Co. in some capacity, and later in July he talked with 
L. H. Forster, sales manager of the company. No agreement was 
reached as to employment at either of these conferences, August 3, 
1936, Forster wrote Glaser a long letter explaining the nature of 
Reynolds & Reynolds Company's standard systems division, and outlined 
the possible remuneration that Glaser might expect if he took over 
the Chicago area. Glaser answered this letter a few days later, 
saying that he would be willing to undertake the work, and on 

Aucust 25 Forster invited him to Dayton for a conferenee, which 
took place August 31, As a result of this interview in Dayton 
Glaser became associated with Reynolds & Reynolds Company. He was 
assigned a territory consisting of Cook, Lake, Henry and Mercer 
counties in Illinois, and Lake and LaPorte counties in Indiana, in 


which to sell Reynolds & Reynolds Company's standard systems to 





ue 
bos jacgs add eaw ,Jaebtoos add to emis edd tg ,r9esiD Jon 10 
os aindiw yiftios ,yasqmed ablomyesh & ebloayet ‘eat to insvise 
seat 10% tefsstts00 saobmeqobrk mg to vt fuodinag “eh ko eqooe 
~eidianoqeot tox Saw SHebristtoh etos dnogtizorn 
doidw ,eyost. ans ot es etwaath on yitsisnstedpe et oven? 

bogsgae esw ,05 eblonyshi & eblonyer tawoltot. ce) ‘bes trsmmuse ed Yam 
om0 ,otd0 .mojyai al seentend goidgespeds if bas saidaisq edd at 
figiiw ,noleivid “ewetayé bisbmsta" edd eew zeentesd edi to donsid 
eap tol amedeaye gaitnwooss biskaste to gatiatig edt. to betetenos 
to ebsoser sot hengieeh orew emiot ezedT..,etelssh elidomosua yd 
| 20 bfo ,ehtoce iso won ,sldsyseq atauooos ,oldavieose: asvmuoggs 
YWasoitsy stew yodT ,atedsisd ytetiad bas exebro.. risqet..eh10997 
rorito bas toisdebyte .madesd .buol .toLorvedd yd. sen sot detaqsbs 
eb teLseb 

2289 oft ai jasbasteb lagtgi«ze att inti, oA Msilify... 


sonsiwenl tid Isusui e¢sté edi diiw mameelse eouswenl.as mood bad 


~isvmoo 8 bad od OCRL .ylWL al ylual. .ogsoidd af gntolito..yisqued 
ebLonyeil sit dvty Theoamid yatistooeas suods eblonyes ba ditw aotiss 
dgiw Sexifes of yint ai retel bas ,yioaqso emoe al .o0 eblonyel & 
esw Jiemsetgs ol .Ydequoo end To tegamem soleg, .tet210F% oH ol 

<€ taugHA .2eom9719TnOo gees to tediie is tmemyolqae of es beroser 
to suman odd gutnisiqxs vetyel gaol s sesh) otom sote10% .dfel 
Denifdpyo bas wioteivib awotaye busbuste e'yasqmod eblonyeli 2 eblLomye 
teve Hoos en Ti Joogxe digim i9eal) tadt motteronpmmer eldiesog edd 
etotsl aysb wet s tetJel aid betewens torslD .ee1s oysolds edd 

m0 bis .Atow old slstasbow oF gatiliw ed biluow ed ted¢, sadyes 

Moitw ,eomeistnes s 10% motysd of mid bot ival.cederol eS JseugsA 


sotysd ok weiviosat eidt to ¢iweot s 2A ,Lf. S8OQud eoalq Acos 


#5w 9H ,Yosqmod ablenyei & ebLoayol adiw bedskooers! ousood teaele. 


Ts9TOM bis yutek ,clal deed to gnitetsnon yuotiares 2 bengtees 
mi ,eisibal af eetinves ettoisd bas eed bas yetomtilli at, eelinues 


oJ eatosyeye busabaste a'ynsquod ebLonyot 2, eannel of tone ‘ 


- 

automobile dealers. For his services Glaser was to be paid $50 a 
week, in advance, on the first day of every week, Forster told 
him that he would have to have an automobile, and that he wanted 
it to be a General Motors car, but that the expense of the auto- 
mobile would have to be borne by Glaser, out of his salary. Glaser 
subsequently acquired a Chevrolet ear, which he was driving on his 
way to the place of business of a customer of defendant when the 
collision occurred, 

Glaser testified that he was not so much interested in the 
salary at that particular time, but in what the future would develop 
and the possibilities of his employment, Nothing was said with 
reference to the termination of the employment. Reynolds & Reynolds 
Company had the right to discharge him at any time. Beginning January 
31, 1937, Reynolds & Reynolds Company deducted 50 cents on account of 
Federal 01d Age Benefit tax from the $50 which it paid Glaser each 
week, 

Before entering on his duties Glaser spent the week of August 
31, 1936, in Dayton at his own expense, He was given access to the 
company files, and prepared a sample copy or catalogue in which was 
ineluded the various accounting forms used to sell, Mr, Wright of the 
Reynolds & Reynolds Company assisted him in this work, Defendant fur- 
nished Glaser with a price list of its standard systems, stationery, 
materials, and later on with calling cards, It gave him forms for 
weekly reports which Glaser was required to complete and forward to 
the company at the end of each week, These reports were to show the 
calls made by Glaser each day of the week, as well as the amount of 
his sales, It was agreed that when Glaser returned to Chicago to 
assume his duties, the company was to send Wright along with him for 
about a week to acquaint him with the procedure of selling and to 
make helpful suggestions, 

While in Dayton Glaser was advised that his predecessor in 
the Chicago area, one Bray, had made a contract with a Chicage printing 


concern, Clay-Hollen Company, which had been copying the Reynolds & 
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Reynolds standard systems forms and selling them to automobile 
dealers, and it was explained that the United States District 
Court had entered an injunction restraining ClayeHollen Company 
from continuing this practice, Afterward, at a hearing in the 
federal court, Glaser produced witnesses at Forster's request, 
for which he received no additional compensation, 

After leaving Dayton in August, Glaser returned to Chicago 
with Mr, Wright in the latter's automobile. right spent five days 
in Chicago with Glaser, during which they made calls together, and 
Wright offered suggestions on the methods of selling the forms to 
automobile dealers. 

Glaser used his home as headquarters, having been advised 
that no desk reom was available for him in the Chicago office, He 
used his home telephone number on his calling cards and paid his 
own telephone expense, then he acquired the Chevrolet car he took 
title in his own name, and had the state and city licenses, for 
which he paid, likewise issued in his mame, The expenses of 
operating the automobile were paid by Glaser, 

In proceeding to fulfill his duties as salesman Glaser 
outlined the territory to be covered each day and would take with 
him in his car a bag containing samples, price lists and the like, 
All orders obtained during the day would be mailed to Dayton that 
Same evening. He was directed to leave his cards with dealers upon 
whom he called and also blank order forms, which he would stamp 
with his name and telephone number, The company had told him to 
get such a stamp, and in some instances orders were mailed direct 
to Dayton by the dealers, After each day's calls, Glaser would jot 
down where he had been during the day, and from these memos he made 
up his weekly reports, which he was required to send to the company, 
which furnished the form upon which the weekly reports were made, 
These reports required him to list the number of days he spent in 


Chicago, as well as in any outside territory, and the names and 
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addresses of all the prospects he had seen, regardless of whether 
he had succeeded in making sales, 

Glaser made no collections for merchandise sold nor did 
he have any supplies of merchandise in Chicago from which to make 
deliveries. He had no discretion as to terms or prices for which 
the merchandise was sold, all terms being C.0.D. The orders taken 
by Glaser were all filled from Dayton, by mail or express. 

Beginning in December, 1936, Glaser began falling behind 
in his weekly reports, and during January, February and March, 1937, 
his reports became rather meager and his sales fell to a low point, 
March 6 the company held up his pay check and on March 29, two days 
after the accident, Forster, the sales mamager of the Reynolds & 
Reynolds Company, wrote him that the company had other plans for the 
Chicago territery and it would no longer need his services, at 
the same time sending his checks for the three weeks commencing 
Mareh 6, The accident occurred March 27, but defendant had no 
‘knowledge thereof when Glaser was discharged March 29. 

The courts have consistently held that it is impossible to 
lay down a rule by which the status of a person performing a service 
for another can be definitely fixed as an employee or as an indepen=- 
dent contractor, and they say that ordinarily no single feature of 
the relationship is determinative, but that they must all be con- 
sidered together, Defendant cites and relies upon numerous decisions 
which are discussed at length in its brief, purporting to hold that 
an independent contractor is one who renders service in the course 
of his occupation, representing the will of the person for whom the 
work is done only as to the results of the work and not as to the 
details by which it is accomplished, Its counsel argue that in 
present day business there are many salesmen operating their own 
automobiles in distributing and selling the products of their em- 
ployers throughout widely diversified territories; that the very 


nature of their work makes supervision of the details by which they 
accomplish their work impossible; that their job is to produce selling 
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results, and that they are free to select the method and the time 

in which these results are achieved; that in the most literal sense 

ef the rule such salesmen are independent contractors, since they 
representithe will of the employer only as to the results achieved 

and not as to the details by which these results are accomplished; 

and it is urged that Glaser came within this category under the 

undisputed facts of the case, and that the court should so have held 

in ruling upon defendant's motion for a directed verdict at the close 

of all the evidence, 


fo sustain this position several of the leading cases are 


discussed and argued in detail. Ferguson & Lange Youndry Company v. 
Industrial Commission, 346 111, 632, is cited as expressing the rule 


in Illinois, for which the defendant contends. In that case the 
court held a workman engaged in hauling wagon loads of rubbish from 

a foundry yard to be an independent contrector and not a servant of 
the foundry company, entitled to workmen's compensation, An indepen- 
dent contractor was there defined "as one who renders service in the 
course of an occupation and represents the will of the person for 
whom the work is done only with respect to the result and not the 
means by which that result is accomplished," (Citing cases,) The 
court also observed that “if the person for whom the service igs 
rendered retains the right to control the details of the work and 

the method or manner of its performance, the relation of employer 

and employee exists," and that "the right to control the manner of 
doing the work is an important if not the principal consideration 
which determines whether the worker is an employee or an independent 
contractor," It seems to us that that case is more favorable to 
plaintiffs than defendant, since it clearly appears from innumerable 
circumstances adduced upon the hearing in the case at bar that defend- 
ant, for whom the service was rendered, retained the right to control 
and did control the details of Glaser's work and the method or manner 


of its performance, He was required to account for every day of his 
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time, giving the names and addresses of persons whom he visited, 
regardless of whether or not he succeeded in making sales. He 
had no discretion as to prices or terms, or to make collections, 
and was under the constant orders of the sales manager in Dayton, 
who described in detail his methods of operation, When he entered 
defendant's employ it had stationery and cailing cards printed for 
him, and gave him what purported to be a list of all the daealers in 
the territory. It wrote him letters complaining about his work, 
and instructing him in detail as to the methed of procedure, It 
ordered him from time to time to get forms from other customers and 
turn them over to customers whe needed them at once, and later to 
replace the borrowed forms, He was required and directed to build 
up good will among prospective purchasers and was told how to do it. 
When his sales began to fall off defendant wrote Irs, Glaser that her 
husband "fell dewn on the job," and although he evidenced his willing- 
ness to work on a straight commission basis, it replied that his work 
was not satisfactory. 

One of the decisions upon which defendant places consider= 
able reliance, and from which it quotes extensively, is Burster v. 
National Refining Co,, 274 Ill. App. 104s It says that the facts in 
that case are “remarkably similar" to the case at bar, and indeed 
there is considerable similarity in the facts relating to the twe 
employments, but a marked distinction exists between the two. In 
the Burster case the court did not decide the question whether the 
salesman was in fact an employee, but merely held that in going to 
his sales meeting on his own time and im hig own automobile, he was 
not acting as a servant of his employer. In that case Shockey hag 
been in the employ of the National Refining Company as a salesman, 
working on a commission basis, His duties were in many respects 
Similar to Glaser's, The refining company held a sales meeting in 
Peoria, which all salesmen were required to attend. Shockey received 


notice of this meeting late the preceding afternoon and drove te 
Peoria that evening, arriving there at 3:30 aom, in his Bssex auto- 
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mobile, After attending the meeting he visited the company's 
office in Peoria, obtained a quantity of emvelopes, reports and 
order books, as well as his salary and expense account, which was 
figured on the basis of his railroad fare from his home in Woodstock 
to Chicago and from Chicago to Peoria, and return fare the same way, 
He then started for his home in Woodstock by auto and the collision, 
which was the subject matter of the suit, occurred while he was re= 
turning home, In commenting upon these circumstances the court 
pointed out that at the time of the collision Shockey was driving 
his own automobile, not at the direction or under the control of the 
Refining Company; that in going to and from the salesmen's meeting 
at Peoria, he used his own discretion as to how he should travel, 
and that at the time of the collision he was not traveling as a sere 
vant of defendant, These circumstances are not analogous to the 
ease at bar because the evidence here indicates that Glaser was on 
his way to visit one of defendant's customers in the regular course 
of his business, 

Another case relied upon by defendant is Hempstead v, Toledo 
Seale ¢ 276 Ill. App. 299. In that case Camboni had been engaged 
by defendant to sell scales for it in certain parts of Chicago, for 
which he was paid a commission but no salary or any allowance for 
expenses, He owned his own automobile and his duties were in many 
respects similar to Glaser's, At the time of the accident he was 


on his way to visit a prospective customer, In reliance upon 


Ferguson & Lange Foundry Co, ve Industrial Commission, 364 Ill. 632, 
Meece v. Ho @ Co., 269 Ille App. 164, Pyyny v. Loose—Wiles 


Biscuit Co., 253 Mass. 574, and an Alabama and a Wisconsin decision, 
the court came to the conclusion that Camboni wes not a servant of 
the biscuit company but an independent contractor, There is in the 
Hempstead case the distinguishing fact that Camponi was a commission 
Salesman and not under the control of the principal as Glaser was in 
the case at bar. Camponi located his own prospects and followed his 


alynaqinon oft bedtetv ef ahivoow eit antiaetye «rettaA .sftdem: 
bas efxoqet ,esqoleves to ylinerp & pertstde ,stroad at eoitio 
asw Hoidw .dmyooos sameqxe bas yrelse ert as Iiew es ,2xood tehi0 
“ foosebooll ni stot ei mort etst bsotltes eh To elead orld no bows ft. 
Yew ese odd oist munvot bas ,stioet ov ogscitd mort brs ogenki0 of 

 gitotalifos sit bas ofve Vd footebdoo® AE emed ali cot bevuste neds oH 
| “ot agw Off siidw betiwsod .ilwe ody ‘to qestett tostdve oft esw dokdw 
dittos add zeomedempocts oeerld mogey yatiriemmes nT ” . ested gatirimd”- 





| gaivish esw yedoot? aofelifos edd “to omty ant $e Fads dwo betatoq - 
«edd ‘to Lostnos ris tebrus to stotfoouts ent te tom ,elkdemotue mo eld 
guitesm e'itonesice ot mort bas od yntoy at Faxs punsqmod gatatieh 
| fevers bivoda on word of es mottotoe tb owo eit beew od ,strood ts 
tee 5 es guilsvatd gon eaw an notetffoo edd “to emis eft Ja dads bas ~ 
| edd of eveyofsns tom ons deonsdammotto sted? (Snshnoteh “to ¢asy 
| fo aaw toaslO tans eotaotbhat Sted Soaobive eff Samsoed ted Ja ‘send ~ 
esos isiuget oft mi etentoseso ‘ol 3ishaeteb to eno t¢helv oF yew etd 
| a 
absiol .¥ bsstequel 2t inshneteb yd noge betlor eeso coddond 
bogagaé need bal tdodmsd oxso dado aI 00 Gq Stet oye Uk 
got ,ogsoidd to evisq nisdres AE St tot vetsce Tse 6d tusbaoted yd 
set sonewoils yas 10 ytaise on Sud ‘hotee humes 6 BERG abe’ ol wae 





yueu ni sow aottuh eld bas eltdemotns awo eit bemwo eh eeancqxs © 
esw od duebtoos ott Yo ont off 2A walaoaetd ot tettnte etosqeot 
fogs soneifes of mene P b dlelv of yew aid mo” 

eSEO wffT AOE | y 69 Yabatot oadkt B hoabyred 








aoliimexool .v_yayyl war. -agh TLIT QS 00 Soemmut bear te . 
woletoob alemoozi s bas ‘amodsik oa bis Ae real ges" oop diuse te” 
to dmsvice s tom zew terodutsd $ ssid nolugtonos oid oF ented denon alt 
odd ak ak o1odt? ,totoe tines jnebasqebat £8 jad YeLsqBIOD S tuoetd ‘rt 
aaduateme B @sw taoqmad $ asks fost pote bryce bb ‘oats ‘us Saetegnel 
ak asw wesld es Lagionbag ons $0 Toxts09 ond “soba don haa renteo ise 


eld bewollot brs ud seqaoty ‘£870 ata beg eval hava vital ‘te 6aso eat 
Sh enehs teat 





“j= 

own method of making sales. He had no regular hours for work and 

the time devoted to it was entirely within his control. All these 
circumstances are unlike the facts in the case at bar wherein defend= 
ant retained the right to control the details of Glaser‘'s work and 
did in fact control them in every particular, except that it gave 

him no specific direction as to the territory he should cover on any 
particular day. We was, however, required to give full time to his 
employer and to acceunt for each day's effort, and had practically no 
latitude in his method of procedure, 

In Pyyny v. LoosewWiles Biscuit o,, 253 Mass. 574, a sales= 
man was operating his own automobile at the time of the collision for 
whieh suit was brought, Under the terms of his employment he was paid 
a Salary and commission and the expense of operating his automobile, 
On the day of the accident he had been attending a sales meeting. He 
left the meeting around five o'clock in the afternoon to drive to a 
picnic, and started in his car with a friend whom he had met at the 
picnic to return to Fort Pond. ‘The accident happened on the way there, 
Quoting from the opinion: "It further appeared, in substance, that 
‘he did selling until he got to the Field day;' that he ‘was going 
back to see some of his trades" that ‘he didn't have an appointment 
with anyone in particular **' didn't expect to sec any individual 
but as a whole, oxpected to see some of his trade theres he intended 
to do business with them if he should see them,'" Bancroft had no 
regular hours for work, and could visit the trade within the day as 
he saw fit, and the court found that Loose-\/iles Co, had no right, on 
the reported facts, to direct the manner in which Bancroft could con- 
trol the car, While this case appears to be similar on the facts to 
the case at bar, the opinion is less than two pages long and does not 
set out detailed cirecumstanees from which any fair comparison between 
the relationship of the two employments can fairly be made, In the 
ease at bar the parties adduced some 400 pages of evidenee, all of 
which is practically undisputed, indicating a close and detailed cone 
trol over Glaser, which distinguishes it from the circumstances of the 
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ease relied on by defendant, 

It must be conceded that whether or not a given situation 
or relationship of one person to another is that of agent or in» 
dependent contractor generally depends upon the circumstances, and 
as we said in Ryan v, Associates Investment Company, 297 Ill» Apps 
544, “while many of the reported decisions on the subject stress 
one or more factors bearing upon the character of the relationship, 
it appears that the particular faetor emphasized by the court ina 
given case often assumes importance because other circumstances, 
which may be important, are not present or decisive.” In the Ryan 
ease we called attention to the analysis made in the Restatement of 
the Law of Agency, sec, 220, p, 483, as prepared by the American 
Law Institute's Committee on Agency, which emphasizes some matters 
of fact, among others, to be considered in determining the relation=- 
ship, Among the pertinent matters of fact enumerated are: (1) the 
extent of control which by the agreement the master may exercise 
over the details of the work; (2) the length of time for which the 
person is employed; (3) the method of payment, whether by the time 
er by the job; and (4) whether or not the parties believe they are 
creating the relationship of master and servant, As judged by these 
standards, it is evident that the extent of the control which the 
Reynolds & Reynolds Company exercised over Glaser was far more ex~ 
tensive and complete in every detail than in any of the cases cited, 
As to the length of time for which Glaser was empleyed it is undis- 
puted that he was required to give his full time to defendant and to 
account every dey for everything that he did, The method of payment 
was a $50 weekly salary without any other compensation, The best 
indication that the parties believed they were creating the relation= 
ship of master and servant is evidenced by the long detailed circum 
stances disclosed by the record showing that Glaser was treated as 


an employee, directed in his movements and methods of making sales 


with specific detailed instructions as to his methods of operation, 
and the further fact that there was deducted from each weekly pay 
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check the sum of 50 cents for federal old age benefit, 

The record contains numerous letters that passed between 
the company and Glaser, which it is impossible to detail wititin the 
reasonable bounds of this opinion. These letters and telegrams 
indicate that Glaser was a company man, not the master of his own 
time or his own emergies and working on a flat salary and with 
little or no discretion, His operations were at all times guided by 
detailed instructions from the company, and there is nothing to in- 
dicate that he was building something of his own when he did his work, 
or that he was independent in the sense that it was his business and 
that he was working on it as an independent contractor. 

Defendant's counsel concede that the controlling circum 
stances are usually questions for the jury under proper instructions 
of the court, but they say that since the facts are undisputed the 
court should have determined the motion for a directed verdict 
upon the facts in defendant's favor. This contention overlooks the 
many circumstances of record which favor plaintiffs version of the 
character of the employment, and we certainly cannot view this record 
as so clearly indicating a relationship of independent contractor as 
to hold that the court would have been justified in directing a vere 
aict in favor of defendant, 

The only other ground urged for reversal is that the trial 
court refused to receive in evidence the records of the Jackson Park 
Hospital relating to plaintiff Alice Friessere These records bear 
only upon the question of damages, and since there is no complaint 
as to the amount of the verdicts we would not be justified in reversing 
the judgments because of the court's ruling. 

For the reasons given the judgments of the Circuit court 
should be affirmed, It is so ordered, 

JUDGMENTS AFFIRMED, 


Seanlan and Sullivan, JJ., concur, 
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An action to ef orce an attorney's lien, After plain- 
tiff had filed a verified amended complaint and defendants had 
filed a verified answer to the complaint, and plaintiff had filed 
a verified answer to defendants' answer, plaintiff filed a motion 
and affidavit for a summary judgment, which was stricken on 
defendants' motion, The case was tried by the court and at the 
conclusion of the trial there was a finding and judgment for 
defendants, Some days after the entry of the judgment plaintiff 
made a motion to vacate the finding and judgment and to enter a 
judgment for plaintiff, or, in the alternative, to grant plaintiff 
a new trial, which motion was overruled, Plaintiff appeals. 

On Friday, April 21, 1939, Alvin Traub, the sixteen-year- 
old son of Sidney and Harriet Traub, was riding in an automobile 
driven by a boy named Abe Brown, A third boy, named Dubanow, was 
also in the automobile, The automobile belonged to the firm of 
Zazove & Brown, who were auctioneers, and Abe Brown was a nephew 
of the Brown of that firm. There was a collision between the 
automobile and a street car and as a result Alvin Traub and at 
least one of the other boys were injured, On the same afternoon 
Alvin Traub telephoned his mother that he had been injured and 
was at St. Mary's hospital and was unable to leave the hospital, 
but he would not tell her how badly he was hurt. When Mrs, Traub 
received the message she became nervous and excited and called the 


family doctor, who came to her home, After the doctor had given 
her a sedative he took her in his car to the hospital, They arrived 


there between 4:30 and 5 o'clock, Mrs. Traub was umable to see her 
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son as he was already in the operating room, so she stood in the 
corridor outside of that room, At that time she did not know 
plaintiff and had never heard of him. Plaintiff testified that 
he did not know Mr, and Mrs, Traub prior to April 21, 1939. Mrs. 
Traub testified that while she was waiting in the corridor a man 
approached her and told her he was an uncle of the Brown boy whe 
drove the ear, that he was representing the Brown boy and that he 
would like to represent the Traubs "because I would perhaps feel it 
a duty if I figured that somebody interested in the Brown boy would 
take care of us;" that the man told her that he felt sorry for herg 
that she seemed to be in a nervous condition, and that she should 
try and control herself; that she should not worry, that all of the 
bills would be taken care of if he was taken on, Mrs, Traub further 
testified, “He seemed to be very nice, and naturally I took it for 
granted he would be the one to represent us, He seemed to be in- 
terested in me and I figured well, a man like that would be all 
right;" that the man told her he was Mr. Zazeve, that he had ne card 
but that he would give her his name and address and that he would 
get in touch with her; that he wrote in ink on a slip of paper in 
her presence the following: "I, Gs Zazove 139 N,. Clark St Cen 0898 
Re 16163" that while she was in the corridor the man had her sign 
the contract upon which plaintiff claims his lien, She testified 
that she did not read it; that she "wasn't able to;" that "the 
condition I was in I didn't know what happened;" that she did not 
receive a copy of the paper; that when she signed it her boy was 
still in the operating room; that she “really didn't know what I 
was signing the day I signed it;" that the man wrote the document 
in her presence, which she then and there signed; that her husband 
was out of town at the time and she did not know what to do about 
the matter; that she figured a man like that would be all right, 
The following is the alleged contract that Mrs. Traub signed: 
"I, hereby employ Irving G., Zazove, attorney at law te 


prosecute my claim against Chgo Surface Lines, for injuries sus- 
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tained by me on or about April 21 1939. 

"The compensation of my said attorney is to be (1/3) or 
(331/3) per cent of any or all moneys paid by said defendant or 
defendants arising out of said claim, 

"It is however, understood and agreed that my said attorney 
4s to receive no compensation unless damages are paid on account of 
said claim, 

"I hereby accept the above in all its terms, 

"Alvin Traub a minor by his 
mother and next friend 
"Harriet Traub 
"I hereby accept the above 
in all of its terms 
"Irving G, Zazove 
"WITNESSED BY: __ " 

The document is all in typewriting save the following 
words (which were written in ink by the man who had Mrs. Traub 
sign it): “Chgo Surface Lines," “April 21," “Alvin Traub a minor 
by his mother and next friend Harriet Traub;" and the following 
words, "I hereby accept the above in all of its terms Irving Ge 
Zazove," which plaintiff says he wrote, It appears from the 
testimony of plaintiff that the man who had Mrs, Traub sign the 


document was plaintiff's brother, Abe Zazove, who was a member of 


the firm of Zazove & Brown, He was ho roduced a witness 
Casee 
Plaintiff testified, at first, that he did not prepare the 


alleged contract and that he did not know who did prepare it; that 
it was not written on one of the typewriters used in his office; 
that it was his impression that it was written on one of the type- 
writers of Zazove & Brown; that Zazove & Brown were not authorized 
to write such contracts; that the first time he saw it was "Monday, 
I guess;" that "it may have been mailed in," but that he did not 
know how the contract came to his office, "Q,. Did you send anyone 
on April 21, 1939 to St. Mary's Hospital? A. Wo sir, I never had 
a chaser in my life, I don't employ none;" that Abe did not tell 
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a 
him he was at St. Mary's hospital that afternoon, After consid- 
erable equivocation the witness testified that Abe Zazove prepared 
the document after a girl in plaintiff's office had read to Abe, 
over the telephone, a contract form like the contract signed by 
Mrs, Traub, but in which the words "fifty per cent" were used, but 
that Abe "was asked to put in one-third," Plaintiff further testi- 
fied that he mailed to Mrs, Traub a contract, in his handwriting, 
that called for a fifty per cent fee but that he never saw that 
contract again; that later, in a talk with Mrs, Traub over the 
telephone, she said that she had received the contract but that 
she did not like the fifty per cent terms, and he said he would 
send her out a contract that called for a fee of thirty-three and 
one-third per cent, Plaintiff testified that he saw Mrs, Traub in 
his office at least five times; that she called regularly; that she 
called so many times that she almost overdid it. Mrs, Traub testi- 
fied in rebuttal that she never had a conversation with plaintiff 
either over the telephone or in person until plaintiff called her 
over the telephone three or four days after the matter was taken 
out of her hands by her husband; that on April 21, 1939, she had 
never heard of Irving 4azove; that she never was in plaintiff's 
office at any time, 

At the time of the accident Sidney Traub, the father of 
Alvin, was out of town, but he arrived home about 10:30 p.m, that 
night. He/found no aus en ns and neighbors told him that an 
accident had happened to his boy and he then went over to the hospi- 
tal, and his wife, who was still there, told him how she came to 
sign the paper; that he then called up Sidney Lyon, an attorney, 
and asked him to represent him and the boy in the matter of the 
accident. The witness stated that Attorney Lyon then filed a 
petition in the Probate court and had him appointed guardian of 
the boy; that thereafter Attorney Lyon had an order entered in 
that court authorizing the witness, as guardian, to sign a release, 
releasing the Chicago Surface Lines, for $1,140; that after vhe 
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witness had asked Lyon to represent him plaintiff called the wit- 
ness on the telephone and told him that he would have to pay plain- 
tiff in the matter; that he never saw plaintiff until the day of 
the trial, Attorney Lyon testified that on Saturday morning or 
Monday morning subsequent to the accident he called plaintiff on 
the telephone and told him that the Traubs were relatives of his; 


that Mr. Traub was a client of his and wanted the witness to represent 


them, and that plaintiff should do nothing further in the case; that 
plaintiff said that the witness was trying to steal fase away from 
sim; that the witness told plaintiff that he was not trying to steal 
any case from him but that the Traubs wanted him to represent them, 
and that under the circumstances svrrounding the signing of the con- 
tract it was not worth the paper it was written on; thet Mrs, Traub 
did not know what she had signed, as the boy wes being operated on 
at the time and that "it was a question of life and death." Both 
Mr, and Mrs, Traub testified that they never received from plaintiff 
a contract throvgh the mail, It is admitted that Attorney Lyon ob- 
tained permission from the Probate court for the guardian to settle 
the case for $1,140 and that defendants paid that amount to the 
guardians; that defendants refused to recognize the alleged lien of 
plaintiff upon the ground that they had settled the claim under the 
assurance by Attorney Sidney Lyon that there was no legal liability 
under the alleged attorney's lien. Plaintiff was the sole witness 
in his own behalf save that he called Mrs, Traub for the purpose of 
having her testify that she signed the alleged contract. 

From the opinion rendered by the experienced trial judge 
it is clear that he believed the testimony for defendants and dis— 
believed the testimony of plaintiff. The court expressed surprise 
that Plaimtift, ¢ Jawyer, whese ethies were cheileared, should net 
have called his brother as a witness to rebut Mrs, Traub's testimony 
as to what occurred at the hospital; and the court further expressed 
surprise that plaintiff did not call the employees in his office 
to rebut Mrs, Traub's testimony that she had never been at plain- 
tiff's office, and to support plaintiff's testimony that she had 
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been in his office four or five, or possibly six times, The trial 
court stated that Mrs, Traub had the right to believe that she had 
"etek as her lawyer the person who secured her signature to the 
alleged contract. The court called attention to the uncontradicted 
evidence that lirs, Traub at the time of the signing of the alleged 
contract was excited and nervous; that she had been given a sedative 
by her family doctor, who accompanied her to the hospital, and that 
she never read the paper she signed and did not know what she was 
signing. 

After carefully considering the record in this case and 
the arguments of counsel we have reached the following conclusions: 
That the brother of plaintiff approached Mrs, Traub in the corridor 
outside of the operating room in St. Mary's hospital at a time when 
she was under severe mental stress due to the fact that her young 
boy was then upan the operating table and she did not know what the 
result of the operation might be; that her condition was such that 
her family physician, who accompanied her to the ho.pital, deemed 
it necessary to give her a sedative; that plaintiff's brother posed 
as a lawyer and after he had succeeded in winning her confidence, 
solicited and secured from her the alleged contract; that he lead 

Lo her to believe that she was making the contract with him when in 
fact the contract contained the name of an attorney whom the woman 
had never seen and of whom she had never heard; that she never read 
the contract and was not in a proper condition to understand it if 
she had read it; that the trial court was justified in finding from 

" plaintart's evidenee that plaintiff's brother was not authorized to 

represent him and that under all the circumstances there was ne 
lawful contract between plaintiff and Mrs, Traub, We feel impelled 

— say that it seems strange, indeed, that a lawyer should seek to 

enforce a lieh claim upon an alleged contract obtained under the 
circumstances present in this case, In his reply brief plaintiff 


argues that the contract in question "not having been directly 
\-"_ assailed by a proceeding to set it aside, could not be inquired 
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into collaterally" in the instant ease, We need only say in refer= 
ence to this contention that no such contention was raised in the 
trial court. In plaintiff's written motion to vacate the finding 
and judgment of the court and to enter a judgment for plaintiff, or, 
in the alternative, to grant plaintiff a new trial, ten grounds are 
alleged in support of the motion, but the point now raised by plain- 
tiff was not one of them, 
The judgment of the Circuit court of Cook county is a just 
one and it is affirmed, 
JUDGMENT AFFIRMED, 


Friend, P, Je, and Sullivan, J., concur, 
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This is an agtion at law brought by plaintie?, Maurice 










H. J » to recover rom the defendants, Eg G. Swanson, Re. Je 


Pférdresher and e E. Neer, an overpayment of money alleged 
to have been paid to ‘said defendants as the purchase price for 
the title to certain real estate and mortgage bonds which were 
a lien thereon, The trial court having sustained defendants! 
motion to strike plaintiff's complaint, the latter elected te 
stand on his complaint and the suit was dismissed, This appeal 
followed, 

The complaint consisting of three counts, (1) to recover 
an overpayment made on a contract, (2) to recover the same amount 
as damages, and (3) to recover money had and received to plain- 
tiff's credit, alleged that on April 19, 1937, the defendants, 

E. G. Swanson, R. J. Pfordresher and Minnie E, Neer, were doing 
business under the name of Bondholders Protective Committee (some- 
times hereinafter for convenience referred to as Committee) and then 
owned and held certain bonds secured by a trust deed on real estate 
“commonly called and known as the Barbara Building;" that as such 
owners of said bonds defendants had full power and legal authority 
to sell and dispose thereof in their discretion; that defendants also 
owned and controlled the legal title to the property on which said 
building was located; that defendants kept a journal of their pro= 
ceedings and books and records of their transactions and business 
and that defendant E. G. Swanson functioned as chairman of said 
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Committee and as such chairman acted as the agent of the other two 
defendants “in their business transactions and relationships with 
persons with whom they did business;" that "on April 19, 1937, plain- 
tiff made a written proposal to defendants through their chairman to 
purchase all the bonds of said Barabara Building then owned by de= 
fendants and the title to *** said property, under the terms and con= 
ditions of said proposal to said E, G,. Swanson;" that "all of the 
amounts appearing in said propesal were sums appearing upon the 
records kept by defendants in their dealings with said property, or 
were amounts obtained by them in their own investigations, and were 
supplied by defendants to plaintiff and were relied upon by plaintiff 
in making said proposal to said defendants;" and that as an induce=- 
ment to contract with them defendants "represented to plaintiff that 
the general taxes due and unpaid upon ssid premises through and ine 
eluding 1935, with full penalties to the date of the proposal, was 
{were} $13,358, and that the special assessments levied and assessed 
against the premises then existing were not more than the sum of $500," 
The complaint alleged further that plaintiff's proposal was 
accompanied by a deposit of $1,500 earnest money to be applied on the 
purchase price of the bonds and title to the property if such preposal 
was accepted within thirty days; that defendants “accepted plaintiff's 
said proposal upon the records of their proceedings," that the defende 
ant E. G. Swanson as chairman of the Bondholders Protective Committee 
forwarded a letter to plaintiff accepting his proposal; that said pro= 
posal and the acceptance thereof constituted a binding contract between 
plaintiff and defendants and that “upon payment of the consideration 
therein expressed and upon the conditions stated in said proposal, de= 
fendants became and were obligated to deliver said bonds to the plain- 
tiff, and convey said title as plaintiff might direct;" that "in 
reliance upon the representation of defendants as to the status of the 
unpaid taxes, plaintiff paid to defendants the total of the consider- 
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ations specified in said proposal and the defendants thereupon 

caused the holder of the title to said property to execute a quit 
claim deed to said property to plaintiff's nominee by virtue of 

which plaintiff's nominee took title to said property burdened with 
taxes and special assessments as they actually existed thereon;" 

that “the general taxes and full penalties then existing on said 
property figured to and including July 9, 1937, were not in fact the 
sum of $13,355 as represented by defendants to plaintiff and as stated 
in said proposal, but said taxes totaledi the sum of $14,156.64 and 
that the special assessments due thereon were not as represented by 
defendants to plaintiff, and as stated in said proposal, but said 
special assessments in fact totaled the sum of $2,148,313" and that 
"thereupon defendants became and were obligated to return to plaintiff 
the difference between the amount of taxes and special assessments as 
represented by defendants and the amount of taxes and special assess= 
ments actually a burden upon said property as money overpaid to de= 
fendants on said contract and received by defendants to the credit of 
plaintiff, which upon demand the defendants have refused and yet ree 
fuse to repay to plaintiff," 

Plaintiff asked judgment for $2,446.89, the amount that the 
general taxes and special assessments on the property was in exeess 
of the amount of said taxes and assessments as represented by the 
defendant Swanson to plaintiff, He also asked for interest on said 
eXCeSSs 

Plaintiff's proposal of purchase contained in a letter from 
him to the defendant Swanson, chairman of the Bondholders Protective 
Committee, was attached to the complaint as a part thereof. Said 
proposal was as follows: 

"Following a series of conferences with you, I submit to 
you herewith an offer to purchase all. of the deposited bonds on 
the Barbara Building located in Maywood, Illinois, which bonds 
are now held by your Committee, upon the following terms and 


conditions: 


"(1) That I shall pay for all bonds deposited with you 
a sum not to exceed $75,500 in principal amount, 35% of the face 


-\ 


moquetent atmabrsteb ort bas Isaoqong bisa af boliloeqe endits. 


tiny 2 efnosxe of YWroqotg bise od eldid ods 10 weblod odd beapso 


to eptaiv yd oomimon 2'ttisntelg oF ysxsqo1 bise ot beeb mialo- 


dite Bensbted yrsoqetq bise Gy sizvid does oemimen £21 isalsiq Aolkiw 


Wscoortods betetxe ylissies ysdt es edwemczoeas Istoeqa baa acxst 
bise mo Snivetxe merit estiIseneq Lint Bitte @oxsd Istencp odd" tad) 


| eds Fost at ton stow . FECL .@ vini antbuiont bas os howstt ys wygorg 


besste es has Titintelg of ednabusteb yd bedmoseaqes ag SREYELe Tome: 


bas 40,0¢£, 412 to sve oot Shaistot aexat btse ted yiseoqorq btse at 
yd Dbetmezouges es tom stew socrtedd ond etuameessas Islooqe odd -Jads 


| Stse dud yisvoqeta Hist mi betcte e6 bas Ytitintelq) ot edabsaeteb: 


tat bas “7lE 641,83 to ave ope HSLetod Fost ab etnemcesees) Letooge 


Viitnisia of mwier oF Setaghide ovew dite omsced etishbastob moquetois” 
as etnemeaesees LIstosqe brs sexst to tnweme odd neewied soneteTtLd sat 


-egaoer8s Istooge bas aoxsd te tawoms off bas etasbaeteb yd, botness ager 


ob of Dkaqievo yonom as yYSrsqouwy bise moqu tHebuvd s yllevtos etnem 
to tibet silt of edushucteb yd bevieset brs sosutnos Hise no ednebue? 


~st Jsy bas beayiot oval edtishrsioh edt basmeb moqu Hottw ttitdatslq 


“ Tlismisly oF Yeqes oF sant 


ont tats Savoms oft CBO), Se rot tnomgbat “Sexes IEAtsrd 
2260x090 Ak asw ytreqoug oft mo edtomeeosen Istoeqe Bes aexed Ierenby 
eit yd Hedmeactqget es atnomaasees bas sexsd Bisa ‘to foutoms edt to 


bise m0 deoredei tot bees o&fs of ,VTEtSEq oF soanewe desbneted 


mort asttel 5 at bentsinods sasdote to Iseoqoty 2 *2Trnteft 9% 60° 
witostoul eieblodbnot eft Yo memitars .soanswl tasbasteb edt -of mid 
bts@ .toorterit tisq s as Suksfqnos off od heddstts ‘eaw Ysess tamed 
aaa rewolfot es esw Iseeqoxy 

ot timdne I .woy déiv coonoretnos to eetuse s gotwortew | . 


Me abtiod betteoge edt to [is saadomg of telto os dt exed ey. 


eo pico nb ase —hoowyem mi Bedtseool ee 
8 emxed guitwollot oid mnogu ,oottiomoo avey y oi wom 91s 
‘ HON vad aes: 


woy dttw betleoqeb ebmod [fs tot ysq {Lande I tdedT (29* 
sosi adv To SCE .tawoms Iaqiontiq mt 008, 2Ye beeexe ot som mue s 


ao 


amount of said bonds, which 35% shall include advancements made 
by the Committee in acquiring title to the premises, 


"(2) That I shall pay court costs and title bills in- 
curred in the foreclosure proceedings not to exceed the sum of 
$1,050 elle 


"(3) That I shall pay Master's fees not to exceed the 
sum of $661.45, 


"(4) That I shall pay the sum of $3,500 as fees for the 
attorneys for the complainant in the foreclosure proceedings in— 
volving the above mentioned property. 


"(5) That I shall pay a sum not to exceed $900 as Trustee's 
fees for services rendered by the Trustee in the foreclosure proceed= 
ings involving the above property. 


(6) That I shall pay a sum not to exceed $6,385.58 for 
Committee fees, expenses, and disbursements made by the Committee 
in connection with the Barbara Building, 


"(7) That in the aynt F > 4 yous boncholders accept Me offer, 
you will assist me in hav. e foreclosure sale confirme y whic 
the non-depositing bondholders will secure approximately 12~1/2% of 
the face amount of their bonds, and that you will turn over the 
possession and management of the property to my nominee, and will 
further deliver te us whatever amount of cash may now be on hand with 
either the Receiver, Trustee, or Clerk of the Court applicable upon 
such bonds as we may acquire from you or my nominee will own, 


"It is my understanding that the total amount of general 
taxes now due and unpaid against the premises through and including 
1935, at full penalties, amount of [to] $13,358.00 and that the 
special assessments levied and assessed against the premises are not 
more than the sum of $500.00, and my offer to you is conditioned 
upon the tax situation being as above stated subject, of course 
to slight variations as may occur by reason of having failed to figure 
the penalty down to date of our consummating the proposed offer, 


"fo evidence my good faith in this matter, I deposit with 
you herewith a check in the sum of $1,500.00 which is to be applied 
on account of the purchase price of the bonds as itemized in my offer 
submitted herewith in the event the same is accepted within a period 
of thirty (30) days from the date of this letter, but to be returned 
to me without obligation whatsoever in the event my offer is not 
accepted within said thirty (30) days, or such extensions of time 
thereof as may mutually be agreed upon." (Italics ours.) 


Also attached to the complaint as a part thereof was the 
following letter from the defendant Swansons 


“May 3, 1937 
Mr, Maurice H, Kamu, 
33 North LaSalle Street, 
Chicago, Illinois, 


Dear Sirs 


In connection with the proposal you submitted on April 19th 
for the purchase of the bonds deposited with the Committee on the 


Barbara Building, please be advised that this has been submitted to 
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the bondholders and the time for their acceptance or rejection 
expired on yesterday, May 7, 19376 

In response to the letter sent out by the Committee under 
date of April 2lst, bondholders whose holdings sregate $01,000 
voted to accept; bondholders whose holdings aggregated 3000 voted 
to reject. Warefore, at a Committee meeting held this morning, 
your proposal was accepted, 


Will you please take such steps as may be necessary to 
comply with this proposal? 


Yours very truly, 
(Signed) E. G. Swanson, 
Chairman," (Italics ours.) 

As heretofore shown defendants! motion to strike the complain 
was allowed and plaintiff having elected to stand on his complaint the 
suit was dismissed, 

Plaintiff's theory as stated in his brief is that the 
representations made by defendants were “an inducement to the pur= 
chase of the real estate and bonds and that he had a right to rely 
thereon; that the purchase price was fixed by the proposal and accept 
ance; that the defendants having supplied the data for the proposal 
cannot renege and escape liability on the theory that plaintiff 
should have searched the public records for the tax condition while 
the proposal was pending acceptances that the excess in amount of 
the taxes represents an overpayment of money which can be recovered 
back in assumpsit as money had and received by defendants to plaine- 
tiff's credit or as damages to that extent; that the action is upon 
the obligation to return the overpayment which in equity and good 
conscience they should not retain,” 

Defendants advance the following propositions to sustain 
the order of the trial court striking plaintiff's complaint and 
dismissing his suit: 

“Plaintiff's offer was made expressly conditional upon the 
amount of the general taxes and special assessments on the property 
being approximately as indicated by information which the defendants 
had compiled through their own investigation of the public records, 

If upon his own independent examination of the public records plain» 
tiff should discover that the amount of the taxes and special assesse 
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ments was in excess of the amounts shown by the records kept by 

the defendants, plaintiff was given the privilege of withdrawing 
his offer, Instead of withdrawing his offer, however, plaintiff 
elected to consummate the contract and cannot now be heard to 
complain that the amounts of the taxes and special assessments were 
more or less than shown by the records kept by the defendants, Where 
information respecting the amount of taxes and special assessments 
is, as here, equally accessible to both parties and a purchaser fails 
to use reasonable diligence, the doctrine of caveat emptor applies, 
In the absence of fiduciary relations or actual fraud, neither of 
which is eharged, the plaintiff is not entitled to and did not rely 
upon the records kept by the defendants, and no recovery can be had 
from them, 

"Defendants did not warrant the accuracy of the amounts of 
the taxes and special assessments and plaintiff does not seek to 
recover from them for breach of warranty, A special contract 
existed and recovery must be had on that contract and not upon an 
implied contract, 

"The defendants were acting as trustees and agents for the 
bondholders and there was no meaning or intention under the contract 
to bind them personally or individually." 

While it is true that plaintiff, after his contract of 
purchase was consummated, was required to pay $2,446,89 more for 
delinquent general taxes and special assessments than same were 
represented and stated to be, and while it is also true that such 
excess payment of general taxes and special assessments constituted 
an overpayment of the purchase price of the bonds and property in- 
volved, the question is presented as to whether the defendant 
Swanson, the chairman of the Bondholders Protective Committee and 
the other two defendants, who were members of that Committee, are 
personally and individually obligated to return to plaintiff such 
overpayment on the theory that they have in their possession money 
belonging to him which in equity and good conscience they should 
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i, 
not be permitted to retain, 

Plaintiff's complaint did allege that the defendants func- 
tioning as the Bondholders Protective Commitiee “then owned, pos— 
sessed and held" the bonds in question, as well as the legal title 
to the premises involved, and that they “had full power and legal 
authority to sell and dispose thereof in their discretion," However, 
the power, authority and diseretion of the Committee to dispose of 
the bonds and property were negatived by plaintiff's written purchase 
proposal, It will be noted that his proposal to purchase was not 
conditioned upon the acceptance of same by defendants but was speci~ 
fically conditioned in Paragraph 7 thereof “in the event your bond= 
holders accept the offer" and in the next to the last paragraph there— 
of by the provision that the offer was to be accepted by the bond= 
holders within thirty days and unless so accepted the $1,500 deposit 
of earnest money was to be returned, 

Thus it clearly appears from the complaint that plaintiff 
recognized the defendant Swanson, the chairman of the Bondholders 
Protective Committes, as merely the agent of the bondholders and 
dealt with him as such, In order to effect a binding obligation 
plaintiff's proposal required its acceptance by the bondholders and 
not by the defendant Swanson or the Bondholders Protective Committee, 
It is obvious from the terms of his proposal that plaintiff would 
have refused to consummate the contract if his offer had been accepted 
only by Swanson and the Committee and not by the bondholders them 
selves, He knew that while the Committee nominally held title to 
the property and the bonds, the bondholders 32QQDINxX¥S¥ were the real 
owners thereof and it was their acceptance of his proposal that 
plaintiff desired, 

This is not a case where a trustee of property contracted 
eoncerning same as if it were his own or without disclosing his 
principal, Neither ig it a case where a trustee executed a contract 
concerning trust property in his own uname as "Trustee" without 
negativing his individual liability. Here we have a situation where 
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the plaintiff recognizing the fact that the Committee had no power 
to bind the bondholders made his proposal not to the Committee but 
to the bondholders through Swanson, the chairman of the Committee, 
It is certainly not the law that merely because plaintiff does not 
know the names of the bondholders that liability should be imposed 
upon the defendant members of the Committee individually, 

The material portion of Swanson's letter to plaintiff ade 
Vising the latter of the acceptance of his preposal was that “bond= 
holders whose holdings aggregate $61,000 voted to accept; bond= 
holders whose holdings aggregate $8,060 voted te reject." This 
acceptance by the bondholders was the acceptance sought in plaintiff's 
proposal, Plaintiff stresses the recital in Swanson's letter, "There- 
fore, at a Committee meeting held this morning, your proposal was 
accepted" as significant of the acceptance of the offer by defendants. 
Since, as heretofore stated, plaintiff acknowledged by the terms of 
his proposal that defendants had no authority to accept his offer of 
purchase and since he did not seek their acceptance of said offer, 
the language last above quoted could have no significanee other than 
that the Committee entered in its records the acceptance in accord= 
ance with the vote of the bondholders, 

There is no question of undisclosed principals in this case, 
Plaintiff himself in his proposal disclosed the bondholders as the 
principals with whom he undertook to contract. His proposal was sub- 
mitted to the defendant Swanson, chairman of the Bondholders Protec= 
tive Committee, as the agent of the bondholders and he knew Swanson 
to be such, and he also knew him to be their agent when Swanson wrote 
the letter of acceptance in behalf of said bondholders, If plaintiff 
has any right to recover, it is against the bondholders rather than 
their recognized agent, Swanson, or the other two members of the 
Committee, 

We are impelled to hold that plaintiff's complaint did not 
state a good cause of action against the defendants and that it was 
properly stricken by the trial court, 
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~j~ 
In the view we take of this case we deem it unnecessary 
to discuss the other points urged, 
For the reasons stated herein the judgment order of the 
Circuit court dismissing this cause is affirmed, 
JUDGMENT ORDER AFFIRMED, 


Friend, P, J., and Scanlan, J., concur, 
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“MR, JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT. 

A creditor's bill was filed January 25, 1932, by a 
judgment creditor of Wilk, Clarke & Company. Lloyd E, Work was 
appointed receiver of the assets of Wilk, Clarke & Company pur= 
suant to the prayer of the bill of complaint. The receiver 
administered the assets of the company, filed periodic accounts, 
which were approved, and filed his final account and report on 
January 31, 1939, which was also approved. Allowances on account 
of fees for services rendered by the receiver and by his attorney 
had theretofore been made as the receiver from time to time made 
current reports, On February 2, 1939, the chancellor entered an 
order denying the petition of Lloyd E, Work for fees for services 
rendered by himself as receiver and by his counsel, James Todd, 
subsequently to February 20, 1937, the date of the receiver's 
last current report, The receiver appeals from this order, 

As already stated Lloyd E, Work was appointed receiver 
of the assets of Wilk, Clarke & Company on January 26, 1932, on 
motion of plaintiff who filed the creditor's bill, and on January 
27, 1932, the court authorized him to employ James Todd as his 
counsel, 

On the date of the appointment of the receiver the 
assets of Wilk, Clarke & Company had a book value of $315,326.25, 
but the company actually had no net worth, It conducted an invest- 
ment business dealing largely in stocks, bonds and mortgages, Most 
ef the securities belonging to it had been hypothecated and the 
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signi large ty of commissions due on accounts with brokers, agents 

and an affiliated company then in receivership, There were some 

open accounts with clients involving securities, practically all of 
which were uncollectable., The mortgages held by the company were 

in default and in the course of the receivership liquidation were 
converted into doubtful equities, The bank balanee of the company 

was subject to garnishment proceedings and there was due it on account 
of advances to officers and salesmen in exeess of $14,000, The company 
had outstanding notes of $50,000 upon which the interest was in default 
and there was due clients in excess of $100,000 on credit balances, 
There was approximately $25,000 due on trade and mercantile acceunts 
and for unpaid salaries, The receiver collected the gross sum of 
$13,078.39. The total expense of the receivership, including pay~ 
ment of $4,000 on account of fees of the receiver and his counsel, 

was $11,218.44, leaving a cash balance on hand at the time of the 
receiver's final report of $1,859.95s 

The receiver filed three current reports, September 10, 
1932, December 7, 1933 and February 20, 1937, respectively. Upon 
the approval of the first current report the receiver and his counsel 
were each allowed a fee of $1,000 for services rendered. Upon the 
approval of the second current report the receiver and his counsel 
were each allowed a fee of $750, Upon the approval of the third 
current report on February 20, 1937, an order was entered allowing 
$250 on account of receiver's fees and $250 on account of counsel's 
fees for the services rendered by the receiver and his counsel up 
to February 20, 1937. 

As heretofore shown, the receiver presented his final 
account and report on January 31, 1939, and same was approved, With 
his final report the receiver presented to the court his petition for 
the allowance of fees for himself and for his attorney, the pertinent 
portions of which are as follows: 

"That during the period of said Receivership your petition= 
er has collected the gross amount of $13,075.89, all of which will 
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more fully appear from his reports now on file in this court; that 
he now has on hand a cash balance of $1,859.85. 

"Your petitioner further represents that since the date 
of his last report, February 20, 1937, up to the date of his Final 
Report and Account, he collected the sum of $3,075,613; that in 
collecting said sum of money and winding up the affairs of said 
receivership he expended 123 ~1/2 hours of time, and that his 
attorney, James Todd, expended 46 hours of time, all of which will 
more fully appear from the verified statements of your petitioner 
and of James Todd herewith attached; and your petitioner represents 
that neither he nor his attorney, James Todd, has received any 
compensation for the services so rendered, 

"Your petitioner further represents that for the services 
rendered prior to February 20, 1937, neither he nor his attorney, 
James Todd, have been paid in full; that in winding up the affairs 
of Wilk, Clarke & Company a great amount of time, completely out of 
proportion to the amount realized, was spent in view of the fact 
that Wilk, Clarke & Company was hopelessly insolvent, *** 

"Your petitioner further represents that numerous claims 
were filed in this court; that pursuant to the order and direction 
of this court your petitioner and his attorney examined said claims, 
filed answers thereto and defended many of said claims, 

"Your petitioner further represents that the court, in 
making allowance of fees prior to February 20, 1937, took into 
account the matters hereinabove set forth and allowed substantially 
less than the reasonable compensation to which your petitioner and 
his attorney were entitled because there were insufficient funds 
with which to pay said fees, 

“WHEREFORE, the premises considered, your petitioner prays 
for the entry of an order herein authorizing and directing him, out 
of the balance of funds in his hands to pay to himself a reasonable 


amount for his services performed herein and to pay a reasonable 


amount for the services performed herein by his attorney, James Todd," 
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The foregoing petition was verified by the receiver and by 
his attorney, the latter itemizing with particularity the legal ser= 
vices rendered and the amount of time devoted to each item, 

The receiver states his theory in his brief as follows: 
"The services rendered by the Receiver and his counsel for the period 
covered by the Receiver's final report, February 20, 1937, to January 
31, 1939, should be paid for. During this period the Receiver spent 
123 1/2 hours and his counsel spent 46 hours, The sum of three 
thousand seventy-five dollars and sixty-nine cents was realized for 
the estate during this period, The appellant contends that the trial 
court's refusal to allow any compensation for these services was a 
gross abuse of discretion, 

"Since no objection was made by any party to the proceed= 
ings to an allowance of fees for the Receiver and his counsel, the 
appeliant is unable to give any opposing theory of the case as provided 
by the rules, Appellant respectfully submits that the trial court's 
ruling was without legal basis and purely arbitrary," 

No brief other than appellant's has been filed, 

In our opinion the chancellor erred in denying the petition 
of the receiver for the allowance of fees to himself and his attorney 
for services rendered by them from February 20, 1937, the date of the 
last current report, to January 31, 1939, the date of his final account 
and report. The receiver was entitled to the allowance for himself 
and his attorney of reasonable fees, fairly commensurate with the 
character, value and extent of the services rendered, but in deter- 
mining what is reasonable compensation the court should also consider 
the allowances theretofore made, as well as the net amount of the 
assets of the receivership. 

The order of the Superior court denying the petition of the 
receiver for the allowance of fees for himself and his attorney is 


reversed and the cause is remanded with directions that the court 


determine the fair and reasonable value of the services rendered by 


the receiver and by his counsel and to allow them com 
accordance with such determination, te 


REVERSED AND oe WITH om 
Friend,P.J., and Scanlan, J,, concur DIRECTIONS, 
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ALEX POLATSEK, 
Appeflant, 






Ve 


MANDEL COHEN, 
Appéllee, 


i FROM SUPERIOR COURT, 
COOK COUNTY, 9” 

> UW . Lofhe G&D é 
MR. JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 

Plaintiff, Alex Polatsek, brought an action for damages 
against Dr. Manuel Cohen, claiming that the latter shot him without 
cause or provocation, A trial was had before the court and jury 
and a verdict was returned by the jury finding defendant guilty 
and assessing plaintiff's damages at $2,500. Upon remittitur of 
$1,000 judgment was entered in plaintiff's favor for $1,500, Defend- 
ant appealed from this judgment, In Polatsek v, Cohen, 300 Ill. 
App. 608 (abstract), this court reversed the judgment and remanded 
the cause for a new trial. Pursuant to our judgment of reversal 
defendant was awarded judgment for appellate court costs amounting 
to $179.70, and execution was issued therefor, Upon remandment of 
this cause plaintiff on February 15, 1940, moved that it be redocketed 
and placed upon a trial calendar, On the same day defendant filed a 
countermotion supported by affidavits of himself and his attorney to 
stay the assignment of this cause for trial until plaintiff paid 
defendant or gave him security for the appellate court costs, Plain- 
tiff's motion to strike defendant's countermotion and the affidavits 
filed in support thereof was denied, On the following day, February 
16, 1940, the trial court entered the following order: 

"On motion of Attorney for defendant, the court having con 
sidered the petition of the defendant to stay the proceedings in 
this cause until the costs of the Appellate Court case appealed from 
this court be paid or secured and having considered the counter 
affidavit of plaintiff and there being a full argument of the matter, 
it is ordered that the proceedings in this cause at bar No. 365 13374 
Superior Court of Cook County be stayed until the plaintiff pay to 
the defendant the costs awarded defendant against the plaintiff in 


said Appellate Court Case No, 40428 for the First District of Ill. or 
give security therefor to be approved by this Court, The plaintiff 


to have 30 days from date hereof to pay said costs or give security 
therefor, to the entry of which order plaintiff objects," 
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Plaintiff did not file an answer to the foregoing rule 
nor did he pay the appellate court costs or furnish security for 
the payment of same, On March 19, 1940, by leave of court plain- 
tiff filed a motion supported by proper affidavits for leave to 
proceed with his suit as a poor person, On March 28, 1940, 
defendant moved to dismiss plaintiff's suit because of his failure 
to comply with the order of February 16, 1940, requiring him to pay 
the appellate court costs to defendant or to furnish security there- 
for, Mareh 29, 1940, the court entered the following order: 

"This cause coming on to be heard on the motion of Plain- 
tiff, filed March — 1940, for leave te continue his suit as a 
poor person, and on the counter=—motion of the defendant for an order 
to dismiss the suit, for failure on the part of the plaintiff to 
comply with the order of the Court entered on February eaee that 
plaintiff, within thirty days from February 16, 1940, pay or give 
security for the costs awarded against the a in favor of 
defendant, in the Appellate Court, No, 40425 for the Northern 
District of Illinois, and it appearing to the Court that plaintiff 
did not pay said costs or give security for same within said thirty 
days, and did not and has not complied with said order of the Court, 
the time to do so expiring on March 13, 1940, 

"(1) It is ordered that the motion of the Plaintiff 
filed March 19, 1940, to continue his suit as a poor person ts 
denied, the attorneys for the defendant admitting, for the purposes 
of the action, that the allegations of the plaintiff's petition to 
sue aS a poor person, are true, 

"(2) And it is further ordered, on motion of the defend- 
ant, that the suit at bar be, and the same is, herewith dismissed, 
for failure of the plaintiff to comply with the Court's order of 
February 16, 1940, with costs against the plaintiff, and that 
execution issue therefor," 

This appeal is from the foregoing order, 

It clearly appears that plaintiff's failure to comply with 
the rule of February 16, 1940, ordering him to pay the appellate 
court costs or furnish security therefor was not willful but that it 
was due solely to his inability to comply with said rule, This 
action was not instituted by plaintiff as a poor person but when he 
made his motion to redocket the case and place it upon the trial 
calendar after its reversal and remandment by this court he was 


admittedly a poor person within the intent and meaning of section 5, 


par, 33, Ill. Rev. Stat. 1937, which provides as follows: 


"If any Court shall, before or after the commencement of 
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any suit, be satisfied that the Plaintiff or Defendant is a poor 
person, and unable to prosecute or defend suit and pay the costs 
and expenses thereof, the Court may, in its discretion, permit 
him to commence and prosecute his action, or defend suit, as a 
poor person; and, thereupon, such person shall have all the 
necessary writs, processes, appearances and proceedings, as in 
other cases, without feesor charges ***," 

It must be remembered that plaintiff secured a verdict and 
judgment against defendant upon the original trial of this cause and 
that such judgment was reversed and remanded primarily because of 
what we considered prejudicial conduct on the part of the trial 
judge, t+ was part of our judgment order that the ease be retried, 
In fairness and justice may plaintiff be deprived of a retrial be- 
cause he has become a “poor person" and cannot pay the appellate 
court judgment for costs or furnish security therefor? Defendant 
attempts to differentiate between payment of such costs and fure 
nishing security therefor and asserts that even though plaintiff 
was not able to pay such costs that did not excuse him from furnish= 
ing security for their payment, The judgment for costs is an 
absolute liability and it is fair to assume that if plaintiff could 
have procured seme person to furnish security for the appellate 
court costs, that same person would have paid the costs in his 
behalf, 

By the express terms of the foregoing statute, whether 
a person shall be permitted to prosecute a suit without the payment 
of costs is a Matter of diseretion with the court, That discretion, 
however, is not a were arbitrary power to grant or withhold relief 
but is a sound legal diseretion, and, as in all other cases of like 
character, an abuse of that discretion is an error which may be 
eorrected on appeal. (Tracy v. Bible, 161 I1l. 331.) A eross-motion 
for leave to prosecute as a poor person may be interposed to a motion 
for security for costs, (Illinois Central Railroad Co, v, Latimer, 
128 Ill. 163; Consolidated Coal Company v, Gruber, 185 id. 584.) The 
question therefore for our determination is whether the trial court 


abused its discretion, under the facts shown in plaintiff's affidavit 
and the stipulation of the parties that plaintiff was in fact a poor 
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=e 
person, in refusing to allow him to prosecute as a poor person. 
Inasmuch as the sufficiency of the affidavits filed by 
plaintiff in support of his motion to be permitted to contimue 
with the prosecution of his action as a poor person is not question- 
ed and his inability to pay the judgment for costs or furnish secur= 
ity therefor is admitted, we think that the trial court abused the 
discretion with which it was clothed when it denied plaintiff's 
motion for leave to continue vith the prosecution of his case in 
forma pauperis. 
For the reasons stated herein the judgment order of the 
Superior court which denied plaintiff's motion "to continue his suit 
as a poor person" and dismissed the suit at plaintiff's costs is 
reversed and the cause is remanded with directions to allow plain- 
tiff's motion to continue with the prosecution of his action as a 
poor person and to grant his motion to redocket the case and place 
it upon the trial calendar, 


JUDGMENT ORDER REVERSED AND CAUSE 
REMANDED WITH DIRECTIONS. 


Friend, P. Je, and Seanlan, J., concur, 
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4 | COURT oF re 
SYSTEM ASSOCIATION, 3. ON 


Appellant, PA. 58 0 
MR, JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 
This action was brought against the Jackson Funeral 


= 


a corporation, 


System Association by plaintiff, Ernest Crosby, as the beneficiary 
of Octavia Crosby, deceased, who, during her lifetime, was a member 
and certificate holder of said association, A trial by the court 
without a jury resulted in a finding and judgment against defendant 
for $225. This appeal followed, Wo brief has been filed by 
plaintiff. 

The membership certificate issued to the deceased by 
defendant contained the following provisions: "This Certificate 
and the application therefor, a copy of which is attached hereto, 
shall constitute the entire contract with the member, The applie 
cation for membership and conditions set forth on reverse side 
hereof, are made a part of this contract and are binding upon the 
member," Upon the application for membership signed by the 
deceased appeared the following question and her answer thereto: 
"13. Are you in good and vigorous health now? Yes." The con= 
cluding paragraph of decedent's application just above her sig- 
nature contained this statement: "I hereby represent that the 
foregoing statements and answers are complete, true and correct 
and I understand and agree that this application shall be the 
basis and form a part of the certificate hereby applied for and 
that such certificate shall not be in force unless and until the 
same is issued and received during my lifetime," 

The membership certificate was issued to the deceased on 
June 19, 1939, pursuant to her application of June 14, 1939, and 
without any medical examination, She entered the Illinois State 


. t 


| IASLODMEM HORT es ah 
a bd THUGS 


f @ A . o 
: @. & 3? @ ?. 2, AS { 





iz 
.TAUOO SEY TO MOTMTGO AT GHAAVIANG WavILIUE orsave 7 e 
Isveruri coexost odd taniags tdguoid aaw aotios” ah es sores 
vistoltoned odd 26 ,ydeord teenie .tikiately te daFibediia mosteye 4 
xsdmou & wav ,amidstil wil gabwwb ,odw ,bseaedob (wdeord sivetod to ) 
jawop odd yd Isisd A .motistooras bist to tebLod sdastiisis5 bas’ 
josbaeted tanisas daomghet baa gatbalt 's at bedIneor wat 8 thodd tw 
yd belft aeed ead tefad of -bowollot Lsoaas abet “8es8 10% 
| | SR 
Vd bezesoob ort oF basal odeotLtsxbs Giderodmem edt 
eteoitisie eisT* tramobetvor gnkwolto? edt bontsines tinsbhioteb 
,oteusd bedestts ek dotdw to yqoo s ,toleteds moltsoliqqs edd bus 
-iiggs off ,zedmem sd¢ Ajiw doatdmeo extine odd etutivemoo Lisde 
| ebie gatevet so dfiot toe enoks tines bas qtderedmom 167 nottas 
| adj mogu gnibaid ous bos tostinos aide To disq s ebam o1s toeted 
eit yd benste qideisdwem tet molbteokiqqs sft noqgU “.t)edmem 
iosetsdd vewens tol Dae aokdaeny gatwolfLet edd bemseqqs Beessoob = _ 
=“o9 eff “.eesY Swou déLeed exorogtv bas boog al woy oth £1" \ 
-~gie ted eveds taut, sobtsotiqas e'taebeoob Yo dqatgatsq gatbulo 
old Sadd taoeengon ydoted I” ttuometete aldt bentejmes eimdan 
toorso® bas enis ,ofelqawo om evewans bus etaemesete gatogeiet . 
eft od Lladle nolisoblgqs abdd dadt cotgs baa bastershas I bas 
bus tol betiqgs ydorsd eseottidues edd te disq 4 met bas atead - 
afd Lttrs bre eseloy cout at od tom ILade staotitiseo dewe daddy | - 
",omisottl ya gatuwh bevtesot bas boyeak-elt emse — 
mo heescoeb og of boveet enw staokttsiss qtdetedmem eft Ekibi ‘siti 
brs g@fOl yh onwl ‘to motdectiqgs ved et Jnswenuq PERL wet ¥ 
estat etontiik edd bewetwo ede 0 9 ieokbom ye no 


ea ie VR ae ee ae ee eer 


7 
/ ba wee ce ME Se 










= Que 
Hospital at Dunning on July 6, 1939, just twenty-two days after 
she made her application for memberships 

Plaintiff, Ernest Crosby, testified that he was the husband 
of the deceased; that his wife first became ill in July, 1939; that 
"all at once she happened to get sick;" that they had been married 
fourteen years and five children were born of their marriage; that 
he had never "obtained the service of a doctor for her" prior to 
July, 1939, and that she had never been “hospitalizeds" that in 
July, 1939, he took her to a Dr. Griffin, who examined her; and that 
then "I took her ** to Wood Street Hospital **#* when I got over there 
she went in, was examined, found that she was paralyzed from syphilis, 
and sent her to Dunning," 

Mrs, Crosby died at the State Hospital at Dunning on August 
15, 1939, and her death certificate showed that the immediate cause of 
her death was "Syphilitic Meningo Encephalitis due to Syphilis," 

Dr. Dale Beverly testifying as an expert witness stated 
that syphilitic meningo encephalitis "is a form of tertiary lues 
known as a Syphilitic action of the brain and brain substance *** 
the third stage, final stage of syphilis *** the third stage of 
syphilis is rarely ever reached before six months and usually mani- 
fests itself anywhere from ten to fifteen years after the initial 
lesion *** certainly not less than a year;" and that in his opinion 
the deceased "was afflicted with the disease not less than one year 
and more likely she had the disease several years," 

The certificate of membership issued to the deceased by the 
defendant is in the nature of an insurance contract and it has been 
repeatedly held that a false representation of fact in an application 
for a policy of insurance which materially affects either the accept- 
ance of the risk or the hazard assumed, when made intentionally and 
knowingly, avoids a contract of insurance, (lWestern and Southern 
Life Ins, Cos v. Somasum, 358 Ill. 496; Joseph v,. New York Life 
Insurance Co., 219 Ill. 452; Thompson v, State Mutual Life Assurance 


Co., 305 Ill. 2553 McMahon v, Continental Assurance Co,, 308 Ill. 
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App. 27 (advance sheets No. 1),). 

Did the deceased in her application for membership inten= 
tionally and knowingly misrepresent to defendant that she was “in 
good and vigorous health?" Under the facts and circumstances of 
this ease the conclusion is inescapable that the deceased must 
have known that she was afflicted with syphilis when she signed 
the application for membership in defendant association on June 14, 
1939. When she entered the Illinois State Hospital at Dunning on 
July 6, 1939, she was "paralyzed from syphilis" according to plain- 
tiff, This was her condition only twenty-two days after she executec¢ 
her application, The immediate cause of her death about five weeks 
later was syphilis in its final and most tragic stage, It had 
affected “her brain and brain substance." Syphilis in its final 
stage is a progressive disease and if she was so afflicted that 
she was "paralyzed" from it on July 6, 1939, and the immediate 
cause of her death on August 15, 1935, was "Syphilitic Memingo 
Encephalitis," in our opinion it was impossible for her not to 
have known that she was suffering from syphilis when she signed 
her application on June 14, 1939. It follows that if she was 
afflicted with syphilis in its final stage on that date, she was 
not “in good and vigorous health." 

We are impelled to hold that the decedent intentionally 
and knowingly misrepresented the condition of her health to induce 
the defendant association to issue its certificate of membership 
to her and that therefore she was guilty of intentional fraud and 
said certificate is void, 

For the reasons stated herein the judgment of the Municipal 
court of Chicago is reversed, 

JUDGMENT REVERSED, 
Friend, P, J., and Seanlan, J., concur, 
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EDWARD J, GRIFFIN, : 
Appellée, - = 


Vv 






HERTZ DRIVPRSELF STATIONS, Inc., ~~»). cou OF CH 
a corporation, ahd BIRC fe TLINGeR™ 9 : 
409, 


CORPORATIQN, a corporation, 
SELIVERED, THE pPTNION-OR- tan, cout, 


Appellants. 
This appeal seeks to reverse a judgment for $300 entered 





MR, JUSTICE sULLI 


against the defendants, Hertz Drivurself Stations, Inc,, and Birck=- 
Fellinger Corporation, in an action brought by plaintiff, Edward 
J. Griffin, for personal injuries and damages to his automobile, 
The case was tried by the court without a jury. The suit was 
originally brought against the Hertz Drivurself Stations, Inc., 
alone, Later August Verlinden and the Birck-Fellinger Corporation 
were named additional defendants, No service was had on Verlinden, 

Plaintiff was injured and his automobile damaged on March 
5, 1938, about 8:30 p m,, while he was driving seuth on Morgan 
street in the city of Chicago. His car was struck by a truck 
which was being driven by August Verlinden in a westerly direction 
on 72nd street across Morgan street. This truck belonged to Hertz 
Drivurself Stations, Inc, (sometimes hereinafter for convenience 
referred to as Hertz), and had been rented to the Birck-Fellinger 
Corporetion, 

Verlinden testified that he was a painter employed by 
Hertz Drivurself Stations, Inc.; that he was instructed by his 
immediate superior, lir, George Grant, on the afternoon of March 5, 
1938, to take the truck, which was brand new and just out of the 
paint shop, directly to the Hertz garage at 63rd place and Halsted 
streets, where the rest of the Birck-Fellinger fleet was kept; that 
he left the Hertz shop at 9 W,. Kinzie street about 4:45 p.m; that 
he had made this trip many times before and that ordinarily it 
should not require more than forty-five minutes; that previously 
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ad 
when he had made this trip, he usually drove south on State street 
to 63rd street, west on o3rd street to Halsted street and thence to 
the Hertz Garage at 63rd place and Halsted street; that on the 
occasion in question, instead of proceeding direct to the garage, 
he drove the truck to his mother's home at 7119 South Parnell avenue, 
which was eight or nine blocks south of 63rd place, where the garage 
was located, and about three or four blocks east of Halsted street; 
that he had dinner at his mother's home and stayed there until 
shortly before 8:30 p.»m.; that when he left his mother's home he 
"turned west into 72nd street with the intention of going to my 
home and picking up my wife and then going to a show at 67th and 
Halsted and in the meantime delivering the truck;" that he was 
crossing Morgan street at 72nd street when the accident happened, 
Morgan street being about nine or ten blocks west of Parnell avenue 
and three or four blocks west of Halsted street; and that he had 
never delivered any trucks to Birck=-Fellinger and had never been 
employed by that company, 
George Grant testified that he was superintendent of main- 
tenance of the Hertz plant at 9 West Kinzie street; that he had 
ordered Verlinden on the afternoon in question to take the truck 
directly to the company's station and garage at 728 W,. 63rd place; 
that to go to said garage from the company's plant at Kinzie street 
did not necessitate going beyond 63rd place; that he had never given 
Verlinden and did not on that evening give him the privilege of keep= 
ing the truck out and using it on a mission of his own; and that this 
was “the first time he [Verlinden] had ever taken a truck or a car 
away from where he should have taken it to," 

That the negligence of Verlinden, the driver of the truck, 
Was responsible for the accident and the damages suffered by plain~ 
tiff is not questioned, 

Defendants' contend "that at the time of the occurrence 


August Verlinden was not acting as agent or servant of either of 
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them in the driving of the truck, but was entirely out of the 
seope of his employment with the Hertz Drivurself Stations, Ine., 
and was engaged on a mission of his own," 

Plaintiff's theory is that “ownership implies possession 
and control of a vehicle and makes out a prima facie case for plain- 
tiff in this action;" that "a slight deviation from a direct route 
dees not constitute such a turning aside from pursuing the business 
of his employment as to absolve the master from liability;" and that 
“whether or not the driver of the truck was the servant of the 
defendants at the time of the accident was a question of fact for 
the court," 

The presumption that the Birck-Fellinger Corporation was 
the owner of the truck or thet the truck was in its possession and 
control at the time of the accident because the name "Girck-Fellinger" 
Was painted on it was entirely overcome by the evidenee that the 
truck was owned by Hertz Drivurself Stations, Inc., and was being 
driven by an employee of the latter company, It was conclusively 
shown that, although the Birck-Fellinger Corporation had leased or 
rented the truck from the Hertz company, it had not as yet been 
delivered to it and that Verlinden had never been in its employ, 

It is impossible to conceive of any theory under which the defend— 
ant Birck-Fellinger Corporation could be held liable, 

Over defendants' objection plaintiff was permitted to 
testify that after the accident he had a conversation with Verlinden, 
the driver of the truck, a portion of which is as follows: "He says 
'] am a painter over at 9 W. Kinzie Street for the Hertz Rent Yourself 
*#% IT was delivering this car because it was late and everybody had 
gone home that was driving *** J am enroute to 95th,! - and I be- 
lieve he said Ashland Avemie, Birck-Fellinger shop over that way." 
Verlinden denied that he had any such conversation with plaintiff, 

Plaintiff's testimony as to the foregoing conversation 
with Verlinden was clearly inadmissible, It formed no part of the 


res gestae since it did not in anywise tend to show how the collision 


occurred, If it was offered on the theory that it would show whose 
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agent Verlinden was, it was incompetent for that purpose since the 
relation of principal and agent cannot be proven by the alleged 


declarations of an agent, (Martin v, Turek, 227 Ill. App. 3793 
Soumerio v. Prudential Ins, Cow, 289 Ill. Appe520.) 


This brings us to the question as to whether the relation=- 
ship of master and servant existed between the defendant Hertz 
Drivurself Stations, Inc., and the driver of the truck at the time 
of the accident. ‘There is no denial of the testimony of Verlinden 
and Grant that, when the former left the plant of the Hertz company 
at 9 W. Kinzie street at 4:45 pem,y on March 5, 1938, he was told to 
deliver the truck direct to the Hertz garage, which was located at 
63rd place and Halsted street, and that this trip should not ordi- 
narily take him over three quarters of an hour, in other words, if 
Verlinden had followed the instructions given him the truck should 
have been delivered to the garage about 5:30 pam, However, instead 
ef making the delivery as directed and without any permission or right 
to do so, Verlinden dreve the truck to his mother's nome, which was 
eight or nine blocks seuth and four or five blecks east of the Hertz 
garage at O3rd place and Halsted street. Neither is it denied that 
he remained at his mother's home until nearly $:30 p.m, that evening, 
that at the time of the accident he was on his way to his own home at 
66th and Morgan streets to pick up his wife and that he intended to 
take her to a show and then deliver the truck to the garage. 

It has been repeatedly held that such a departure as 
Verlinden made from his master's business and from the scope of his 
employment suspended the relation of master and servant. In Cohen 
v. Fayette, 233 111, App. 458, the facts closely parallel the facts 
here, In that case the driver of the defendant's delivery truck 
was through with his work at 6 pem, and the accident happened at 
7:30 pem. When he finished his work, instead of immediately returning 
the truek to the garage where it was ordinarily kept and in the face 
of specific instructions not to use the truck after © p.m, for any 
purpose whatsoever, the driver stated that he drove to his home "to 
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eat," that he did this without permission and contrary to the 
general instructions of the defendant, that he remained at home 
over an hour and that about 7 o'clock he started back to the 
garage with lhe truck when the accident occurred, There the 
court said at pp. 462, 463 and 465: 


"Upon the question of law involved in defendant's 
eontention, the rule is well settled that where an employer is 
sought to be held liable for the consequences of the negligence 
of his employee, and the employer denies that the relation of 
master and servant existed at the time of the accident, the 
plaintiff must show by a preponderance of the evidence not only 
that the person at fault was employed by the defendant, but that 
the injury was inflicted while the servant was engaged in the 
master's business and was acting without the scope of his employ- 
ment. ‘Outside of the scope of his employment the servant is as 
much a stranger to his master as any third person, and an act of 
the servant not done in the execution of services for which he 
Was engaged cannot be regarded as the act of the master, If the 
servant steps aside from his master's business for some purpose 
wholly disconnected with his employment the relation of master 
and servant is suspended, The act of the servant during such 
interval is not to be charged to his master, This doctrine is 
established by substantially all the authorities.,' (Johanson v. 


Johnston Printing Co., 263 Ill. 236.) 

“s#% there are Many cases, constituting what is believed 
to be the greater weight of authority, which hold that where a 
servant, without the express or implied consent of the master, 
takes his master's vehicle upon a journey of his own for a purpose 
wholly disconnected from the work which he is hired to do, the 
relation of master and servant is suspended during the whole of 
such journey, that is, that such relation is not resumed until 
such unauthorized jounrey is ended; and if a third party sustains 
an injury through the servant's negligence while the servant is 
returning the vehicle to the place from which he has so taken it, 
the master is not liable," 


(To the same effect are Lohr v, Barkmann Cartage Coe, 335 Ill. 3353 
Craig v. Tucker, 264 Ill. App. 521; Fogel _v. 1324 No, Clark Sts 
Bldg. Corpse, 278 Illes Apps 286.) 

The cases cited by plaintiff dealing with a slight deviae 
tion from a direct route have no application here, At the time of 
the accident and for several hours prior thereto Verlinden, the 
driver of the truck, was not acting within the scope of his employ- 
ment and was not engaged in the business of the Hertz brivurself 
Stations, Inc. He had stepped aside from same and had embarked 
upon a mission of his own without the knowledge or consent of 
his employer, There was no question of fact in the trial of this 


case as to the suspension of the relation of master and servant 
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at the time and place of the accident since the competent evidence 
in the record bearing on the suspension of such relationship was 
uncontroverted, 

We are impelled to hold that the defendant Hertz Drivurself 
Stations, Inc., is not chargeable with the negligent conduct of 
Verlinden, the driver of the truck, at the time of the accident, 
and since we have heretofore shown that no liability attached to 
the defendant Birek-Fellinger Corporation, the judgment will 
necessarily have to be reversed as to both defendants, 

For the reasons stated herein the judgment of the Municipal 
eourt is reversed, 


JUDGMENT REVERSED. 


Friend, P. J., and Scanlan, J,, concur, 
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BE IT REMEMBERED, that afterwards, to-wit? On 
the Opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, viz: 
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APPELLATE COURT Of ILLINOIS 


cum oy pear 7 in 
SHCOND DISTRICT 





October Term, A.D. 1940 
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Ella Schumacher, 


Appellee, 
Appeal from Circuit 
V5e 
: Court of DuFage County. 
City of Naperville, 


Ne er te er 


Appellant, 











Dove, d. 

Appellee recovered a judgment of 42500 against appellant in 
the circuit court of DuPage county as damages on account of personal 
injuries alleged to be the result of falling in the dark over a stake 
in a parkway between the sidewalk and curbing of a street in the city 
of Naperville, on January 20, 1937. Appellant urges as grounds for 
reversal a want of due care and contributory negligence on the part 
of appellee; that the city was not guilty of any negligence; error 
in refusing to direct a verdict for appellant and in giving instruc- 
tions for appellee; and that the verdict is against the manifest 
weight of the evidence, and is excessive. 

Webster street runs north and south, intersecting Franklin 
Street which runs cast and west. Appellee lives on the West side of 
Webster Street south of the intersection in the house next to the 
corner house. ‘here is a parkway tweive feet wide along the south 
side of Franklin Street between the sidewalk and the curb. In November, 


1936, the city planted some young trees along or near the center line 
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of the oe one of which was placed about twenty-five feet east 
of Webster Street. It was about fifteen feet high and was supported 
by three guy wires attached to stakes driven into the parkway to 
prevent root disturbance. The stakes and wires were removed about 
August or September, 1937, after the ground settled. The testimony 
on the part of the city is that one of the stakes was placed to the 
north, one to the southwest and one to the southeast, and that the 
latter two were from three to four feet north of the sidewalk. The 
testimony on the part of appellee is that the so-called southeast 
stake was in fact placed south of the tree within fifteen to 
eighteen inches of the sidewalk and was moved southeast after the 
accident. This is the stake over which appellee feli. The testi- 
mony as to its location at the time of the accident is in irreconci- 
lable conflict. Appellee admitted having seen from the door of her 
home the planting and the installation of the stakes and wires. 

On the morning of the accident it was dark and raining hard. 
She saw water and ice on the streets from her window by the light 
of the corner streét lamp. She put on her coat and rubbers and 
left home to procure her daughter's rubbers at North College about 
five blocks away, so that the daughter could go to the College, 
She testified that everything was covered with ice; that the street 
lights had been turned off, and it was very dark; that she carried 
an umbrella and walked on the parkway along Webster Street to the 
corner, proceeded east on the sidewalk on Franklin Street about 
twenty-five feet and stepped cff the sidewalk because it was so 
slippery she was in danger of falling, and walking on the grass was 
easier; that as she stepped off the waik she feli over the stake men- 
tioned; that she had to walk carefully because it was almost impossible 
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to stand up; that she looked to see where she was going but it was too 
dark to see and she had to tell hy her feet. There is no testimony 
which tends to show she knew how far north of the sidewalk the stake 
was located. She testified she did not recall ever seeing the tree 


or wires after they were installed or of walking on the south side of 


of 


Franklin Street; that she worked daily and did not get home until 
late at night. It is the well settled law of this State, that, where 
one knows of a defect in.a sidewalk or street and walks thereon, 
his doing so is not negligence per se, as a matter of law, but is 
a @ireumstance for the consideration of the jury. (City of Mattoon 
va, Faller, 217 Ill. 273; Wallace v. City of Farmington, 231 id. 232.) 
Under these circumstances the question of appellee's due care and 
contribubéry negligence was properly submitted to the jury. 

Trees, hydrants, poles and wires are customarily located 
in portions of a street not required for travel. Such cbhstructions 
do not constitute a violation of the city's duty toward the public 
if the street remains reasonably safe for those using it in vehicles 
or on foot and exercising otdinary care. But the question arises 
in each case whether the obstruction is of such character that a 
person using the strest or the sidewalk in the ordinary way and 
using ordinary care for his own safety is exposed to an unnecessary 
and unreasonable risk. This is usually a question of fact, but it may 
becomes a guestion of law where the obstruction is of such a character 


that reasonable minds cannot differ about it. It is nsgligenee for 
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one whose duty is to use reasonabie care to make conditions safe, to 
provide conditions which are unsafe under circumstances which ought 

to be anticipated. What is not unusual is to be anticipated. 

(Brennan v. City of Streator, 256 Ill. 468.) It is not an unusual 
thing for persons to walk on parkways when sidewalks are slippery 
from ice. Whether the stake was so located as to create an un- 
necessary and unreasonable risk to persons travelling the street under 
conditions that should be anticipated by the city is a question that 
we Gannot say all reasonable minds would agree upon, and was properly 
submitted to the jury. 

At the request of appellee the court gave the jury the following 
instruction: “The court instructs the jury that if they believe from 
the evidence and under the instructions of the court, that the def- 
endant, City of Naperville, was guilty of negligence as charged in the 
complaint, and that the piaintifif, Hila Schumacher, was free from 
contributory negligence, then they should find the defendant guilty." 
The giving of an instruction which refers the jury to the complaint 
to determine the issues has been repeatedly condemned. (Lerette v. 
Director General of Railroads, 306 Ill. 348; Laughlin v. Hopkinson, 
292 id. 80.) The burden of proof is on the plaintiff in a personal 
injury case to prove that he was in the exercise of due care at the 
time of the accident. {Dee v. City of Peru, 343 I11. 36; Wilson 
v. Illinois Central Railroad Go., 109 Ill. App. 542; Hanusik v. Hanlon, 
258 id. 114.) The question of appellee's due care and contributory 
negligeice is closely contested and the instructions on that subject 
should be free from substantial error. The instruction complained of 


directs a verdiet. Such an instruction must embrace all the facts 
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essential to such a verdict, 
cannot be cured by other instructions. 


246 Ill. 451; 


Brewster v. Rockford Public Service Co., 257 Til. Ann. 182. 
> = 


instruction here 


have been exercisins due care or be free from 


and thus omits an essential element 


the instructicn was reversible error, 


discuss the elaims that the verdict is 
ef the evidence and is excessive, The 
eause is remanded to the cireuit court 
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Tllinois Iron and Metal Co. v. Weber, 196 id. 526; 
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judgement is reversed and the 


d and Remanded. 















; Sas ,iretetT ef ob of ct exulist a bas doLbrev — 
7 (00 {sc0 etebiok .v cemord) scot tountent nedéo a 
OS? .bE del prods Vv 198 fadeM bas ton shoabl as 
7 et? (.S8L .¢cA LIT TaS ..00 solve ob Tdstt Brotaloosl a0 
senm pelloqca ronw amis eft to “solder ont ‘postom ered ite be 
7 ,eonest inen wiodrdintnos mort estt ed 10 SSD ovb patetoreze is; 
| goivid .seveser of tiloic eft to teemels iattwonee as adi ae 
7 ot yiseeosenay ti eaten ati? .torre eldtereves Ber wee 
Seistew testingn att temlene at dolbuev ait dada enknto old 
edd bos beatevet ai teemebet eT .ovieneoxe et Bon oonebive & 
-Leing wor a tot dues ‘Sinorie edit ot “hobneme: —s 
aeln ote radlea gt 


: 
: bebasmek Bas boatewss 7 ee 


STATE OF ILLINOIS, | 
ss. 
SECOND DISTRICT i 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 
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BE IT REMEMBERED, that afterwards, to-wit: On 


the Opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, vizt 
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TH THE APPELLATE COURT OF ILLINOIS 





SECOND DIStRier 








FEBRUARY TERM, 1941. 
i anemia 
THERESA CHAst, 
APPELLEE, } 
Va. APPEAL PROM THE OLRCUIT CcURT 
RLAING He TOMLIN, | OF PHORTA GOlunrr. 
APPELLANT.  ) 





HUPPMAN, Js 


This action is brought by appellee under the Suest Statute 
to resover for pergonal injuries received while riding in 
appellant's automobile, Such injuries were reeelved when 
appellant's @ar left the pavement and crashed into a telephone 
pole at the eide of the road. Trial resulted in a verdict 
far appellee plaintiff in the sum of 23250, and the defendant 
below brings this apoesl from judgment rendered on the verdict, 

Appellee waa married but was separated from her husband 
end had been keeping company with appellant for about six 
months. Ghe was employed as waitress in a tavern in Peoria, 
The defendant was married and wes living with his family, and 
engaged in operating a grocery store, om the day in question, 
whieh was Aurust 17, 1939, the parties met at the tavern where 
appellee was employed. This was at about 2:30 in the afternoon, 

Appellee claims that appellant asked her to zo with him to 
the State Fair at Springfield, Appellant claims that appellee 
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asked him to take her te the Fair. Be this as it aay, the 

rties left the tavern in appellant's automebile and proceed- 
ea to appellice's rooms for the purpese of her obtaining eloth= 
ing. It was reining and the pavement was wet. The aceident 
happened just gouth of Pekin between 5:30 and 6:60 o'elosk in 
the afternoon, Appellee claime that appellant was driving hia 
Gar reoklessly and at a hich rate of speed; that she had ramongs- 
trated with him several t¢dimes about his drivine in suck manner; 
thet she told him unless ke drove tarefully, she would not ride 
with him, and thet he ssid he would so drive; that he ignored 
her request and his promise, and immediately prior to the saseident 
was driving the car between sixty-five and seventy miles an hour. 
Appellant ¢lains that appellee said nothines to him about how he 
should drives the car or made any complaint of the manner in which 
he was driving the car, He denies thet he was driving recklessly 
or at a high rate of speed, and claims that at the time of the 
acoldent, his speed wae about forty-five miles per hour. Hig 
version of the matter is, that as he was proceeding south from 
Pekin on the paved highway, there was an automobile ahead of 
him and being operated in the same direetion in whieh he was 
proceeding; that he did net become aware af the presenee of this 
car upon the highway until it wes immediately in front of him; 
that he thereupon arplied his brakes and his car skidded aeross 
the pavement to the opposite side, left the road, and hit the 
pole. 

Appellees was very seriously injured. She was removed to 

a hospital in Pekin by ambulance, where she remained for two 
weeks, then taken by ambulance to a hospital in Peoria where 
she remained for eight weeks. There is no controversy coneern= 


- ing her injuries, and without detailing seme, it may be said 
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they were extreme ly serious and have left her permanently 
impaired, Her pslvic bone was breken in five places, and 
her bladder sustained a tear. Urror is assicned thet the 
verdist ia excessive, but the oourt cannot concur in this. 

During the period of time appellee waa inthe hospltel 
in Peoria, two attorneys, who were employed in the office of 
counsel fer appellant, called upon her with reference to the 
ateldont. Zhere they talked with her, A written statement 
was prepared incorporating what she then said about the accident. 
When this was later submitted to her, she deelined to sien it. 
The statenent was submitted in evidence and sontained contra- 
dictory statements: to these made by appelles upon the trial of 
this cause, in that she stated the epged of the oar to have 
been about forty or forty-five miles per hour; that she had 
not sonplained of appellant's driving, and that all she could 
renenber was, that the oar akidded and ran into the telephone 
pole, It further appears in sush statement that she expressed 
herself to the effeot that she did not econsider appellant 
responsible for the accident. on the trisl of the cause, she 
stated that her answers to the questions anked her in the 
hospital by the attorneys were made at the instance of appellant, 
who had told her that he did not want any publicity, that everye 
thing would be taken care of, and that when she left the hospital, 
he would set her an apartment and «a girl to look after her and 
to do the work until she was sable to be up and around, and that 
he told her to state that he was drivine carefully. It appears 
from appellant's evidence that he did visit appellee in the 
hospital at Peoria, as claimed by her, He says he does not 
remember if he had such eonversation with her as claimed, 

The jury had a fair opportunity te hear and observe the 
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witnesses and 1% was within their provines to determine the 
oredibility to be accorded to the testimony. They accepted 
appelles's explanation of the statements she made at the 
hospital. Appellant complains with reapect to the intreduc~ 
tion of certain xray pictures, but we de not eonsider such 
evidence to constitute reversible error, The testinony ef 

the dectora is undisputed with respect to her injuries, and 
considering the extent thereof, the verdict eannot be eonsider- 
ed as exteasive or the result of pagsion and prejudice, 

Aspelise offered two instructions. Appellant assicnus 
error as to both of ssid inetruetions, It appears that twenty 
instructions were civen by the court on behalf of anpeblant 
which fully and clearly covered every phase of the cass, It 
ie our conclusion that the jury was fairly inetrueted and could 
not have been misled by anythine contained im appellee's two 
instructions, This case was golely one of fact insofar as 
appellant's Liability was eonecerned. After a thorough study 
of the record, and the points end sugzestions urged by appellant, 
we are of the apinion that he reesived a fair trial. It was the 
function of the jury to determine the questions of fact. 

Finding no reversible error in the record, the judgment 
ia affirned. 

Judgment affirmed. 
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STATE OF ILLINOIS, ie 

SECOND DISTRICT ne I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 
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BE IT REMEMBERED, that afterwards; to-wit: On 
the Opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, vizt 
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IN THE APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 
FEBRUARY TERM, 1941. 


ALBERT O. HENGBERT, Executor of 
the last Will and Testament of 
MARY ARNOLD, Deceased, ET AL., 


APPELLANTS , 
APPEAL FROM THE CIRCUIT COURT 
Vs. 
OF STEPHENSON COUNTY. 
SAMUEL MARTZ, 


re eer ee 


HUFFMAN, J. 

Appellee and his wife were indebted to Albert J. Arnold 
and Mary Arnold, his wife, in the sum of $3000, evidenced by 
a note. On March 1, 1938, appellee paid to Mr. and Mrs. 
Arnold $1000, upon the principal. A hew note was drawn and 
executed in the sum of $2000, with interest at five per cent. 
On Mareh 1, 1939, appellee went to the home of lir. and Mrs. 
Arnold in Freeport, where he paid $100, the interest due, 
and claims to have paid at the same time the balance of the 
principal, $2000. The interest was paid by check. Appellee 
Claims to have paid the $2000, in currency. He states that 
Mr. and Mrs. Arnold were present when he paid the money. 

Mr. Arnold died on March 24, 1939. Mrs. Arnold died on 
November 28, 1939. Among their papers and effects was found 
appellee's note in the sum of $2000. Suit was brought thereon 


by appellants. The cause was heard by the court without jury, 
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and judgment rendered in favor of the defendant, appellee. 

Upon the trial, appellee was called by appellants under 
Section 60 of the Civil Practice Act and examined regarding 
the matter in controversy. It appears from his testimony that 
on about March 1, 1938, he paid Mr. Arnold $1000, on the princi- 
pal, together with interest, and that a new note was prepared 
in the sum of $2000, bearing interest at five per cent; that 
Mr. Arnold gave him the old note, and that he gave Mr. Arnold 
the new note. Appellee further testified that on March 1, 1939, 
he went to the home of Mr. Arnold where he gave him a check for 
the interest due, in the sum of {100, and delivered to him at 
that time $2000, in currency; that Mrs. Arnold was present and 
witnessed the transaction; that it was about ten or eleven o'clock 
in the morning; that Mr. Arnold took the check and the money, and 
asked appellee if he was going down town, to which, appellee 
replied that he was; that Mr. Arnold asked him if he could ride 
down town with him, and that appellee replied that he could; 
that appellee asked for his note; that Mr. Arnold took the check 
and the money and retéred to his room for fifteen or twenty 
minutes, where ne changed clothes; that upon kis return, he 
advised appellee he was unable to find the note just then but 
that he wrote on the back of the check, “Paid in full;" that 
he took Mir, Arnold down town and let him out of the car by the 
bank and later took him home. Appell#@e states that the money 
with which he paid the note was acquired from his farming opera- 
tions, consisting of receipts from the sale of hogs and cattle, 
crops harvested, the sale of milk, and money from life insurance 
received upon the death of his wife, which occurred during the 
summer of 1938. He states that he had saved up over $2000 in 
cash which he kept about his residence. He testifies that 
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following his payment of the note on March 1, hé returned to 

the home of Mr. Arnold on March 4th, to see if he had found 

the note, and that he was again advised the note had not been 
found, and that at this time Mr. Arnold said, "I will fix it so 
they will never bothey you," and wrote and delivered to appellee 
a peceipt which reads: "Freeport, Illinois, March 4, 1939. 
Samuel Martz note of $2000. is paid in full and forever. Albert 
J. Arnold." Appellee states that Mrs. Arnold was present at 

all of his visits at the Arnold home. 

Evidence of Mr. Sehell, a banker where Mr. Arnold did 
business and who negotiated the loan in the first instance, 
is to the effect that the receipt held by appellee is entirely 
in the handwriting of Mr. Arnold. Appellse testified in his 
own behalf with respect to his sources of revenue during the 
period of time in question, for the purpose of establishing 
his ability to have accumulated the money with which he paid 
the note. It appears that he farmed about two hundred forty 
acres. The appellants attempted to disprove appellee's ability 
in this regard, by his bank balances during the period in question. 
However, it appears that when a search of the premises of Mr. 
Arnold was made, slightky over $1400 in currency was found 
hidden and secreted about the house. 

Appellants also endeavored to establish that Mr. Arnold 
lacked the capacity to transact business on March lst, and Ath, 
at the times of appellee's visits to his home. The court had 
opportunity to see and hear the witnesses in this regard and 
we are not disposed to disturb the judgment on that ground. 

It was developed by appellants in their examination of appellee 
under said Section 60, that the note had been paid in full 
together with interest sets and the cancelled check for the 
interest as well as Mr. Arnold's receipt for the payment of 
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the principal of “2000, were in evidence. We find nothing to 
disprove that the writing was that of Mr. Arnold. 


The judgment is therefore affirmed. 


Judgment affirmed. 
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BE [T REMEMBERED, that afterwards, to-wit: On 


the Opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, viz: 
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IN TH APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 
FEBRUARY TERM, 1941 


CHARLES CONKRITE, 


APPELLANT, 
APPEAL PROM THE CIRCUIT COURT 


OF LEE COUNTY. 
WARD T. MILLER, 


\ 
/ 
) 
) 

VS. } 
) 
) 
) 
) 

HUFFMAN, J. 

This is a suit by appellant against apnellee based upon 

an alleged assault which oecurred on July 15, 1935. Trial by 

jury resulted in a verdict for the defendant, The plaintirf 

below brings this appeal from judgment rendered thereon, 

Appellee was the sheriff of Lee County. Appslilant's 

son, at the time in question, was in jail awaiting removal 

to the State Farm at Vandalia. Appellant went to the jail 

to see his son. It is apparent from the evidence that the 

appeliant had been drinking and was somewhat loud and boister- 

ous in his conduct. It further appears thst appellant had 

words with the sheriff, which the testimony of the attendants 

at the jail shows to have been heated and very uncomplimentary. 

As appellant was starting to leave the jail, he made certain 

remarks to the sheriff, of a personal character. The sheriff 

stepped to the porch of the jail and ordered appellant to leave. 


The sheriff claims that appellant then made a sudden move toward 
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him as if to strike him, and that he thereupon pushed appellant, 
who fell off the side of the porch into a flower garden, scratch- 
ing the side of his face on a wire netting which was around the 
flower garden, and which was some ten or fifteen inches in height. 
Testimony of one of the deputy sheriffs is, that he told appell- 
ant he had been drinking and to go on home; that he took him by 
the arm and started him toward the outside door; that the next 
thing he saw of appellant, the sheriff was helping him up from 
the flower garden, and that he secured a towel and wiped a spot 
of blood from the side of appellant's face. 

Appellant claims that appellee struck him in the "jaw" with 
his fist which caused him to fall off the porch of the jail into 
a flower bed; that when he sarose, he was bleeding from the mouth, 
the top of his head and his jaw; that he made no attempt to strike 
appellee and had not threatened to do so; and that fhblowing the 
blow, he had a terrific pain in his head. He claims that because 
of such blow, he suffered a tear in a blood vessel back of his 
eye which has resulted in an impaired vision in that eye. 

It appears from evidence submitted by appellant, that he 
is suffering from a condition of an abnormal opening between 
an artery and a vein of the left eye which has affected his 
vision in that eye. The medical testimony introduced in regard 
thereto is to the effect that such a condition could have been 
caused by a blow. The evidence shows the trouble to be located 
within the skull and back of the eye and at a place called the 
"brain box;" that there is an anatomical relation between the 
vein and the artery at such point, and that at such point the 
artery runs for a short distance within the walls of the vein, 
and that this is the only place where this trouble could cccur 
in connection with the eye. 
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It appears from the medical testimony introduced that the 
condition from which appellant is suffering might result from 
any one of a number of causes, such as an injury, infection, 
or from systemic causes. Dr. Stackhouse, who dressed appell- 
ant's face where it had been scratched by the wire, immediately 
after the affair, states that it was a superficial wound. There 
is no evidence from him, or from Dr. Murphy or Dr. MeNichols, 
who examined appellant two or three days after the difficulty, 
that there were any bruises or marks on or about his left eye 
or the left side of his face or head to indicate that he had 
received a blow. Appellant was employed by the Chicago & North- 
western Railroad Company as 2a brakeman. The testimony cf a 
freight conductor, who had been in the employ of this railroad 
company for thirty-two years, is, that anpelient was a member 
of his train crew and had been working regularly since November, 
1938. The testimony cf Dr. Nyglod discleses that he is assist- 


ant surseon for the above r ad company, which position he 


ailr 
has held fer fifteen years; that he was in charge of the examina- 
tion of employees of that railroad; that he made an examination 
of appellant in October, 1938; and that such examination dis-~ 
Closed normal sisht in both eyes. 

Appellise states that he had known appellant about two 
years prior to the day in cuestion; that appellant had made 
certain threats to him with respect to his son whe was then 
in jail; that appellant's conduct at the jail was disorderly 
and abusive; that as he was leaving the jail, he turned and 
again resumed his impreper conduct; that appellee went ts the 
poreh cf the jail and ordered appellant "to get out;" that 
appellant then made a quick move at him as if to strike hin, 
and that he pushed appellant from him, whereupon he fell off 
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the side cf the porch into the flower bed; that he tried to catch 
him when he sew he was about to fall, but missed him; that his 
face was scratched by the wire which was around the flower bed; 


= 


that appellant said to him, "I didn't think you would do it 


we 


and that he replied, “Do you think I would let you hit me;" 

that deputy Richardson secured a towel and removed a few drops 

of blood from appellant's cheek where it had been scratched by 

the wire; anc that there was no other blood on or about his face. 
Appellant assigns four reasons for reversal, the f 

that the verdict is contrary to tne Law and the evidence; second, 

that it was the result of misunderstanding of the evidence and 

the instructions; third, that the court gave erroneous instruc- 


tions for defendant; and fourth, that the verdict is the result 


of passion and prejudice. 

We have examined with eare the points and suggestions in 
support thereof urged by appellant for reversal, but from the 
record in this case, we are of the opinion that he received a 
fair trial. 

It appears that appellee had tw been clected sheriff of 
Lee county, and at the time of the trial was county treasurer 
of said county. It further fairly appears that appellant was 
quarrélsome and abusive on the day in question. The evidence 
4s in dispute in some respects. Howéver, we believe the case 
was fairly submitted to the jury, wao as well as the trial court 
had the opportunity to hear and observe the witnesses. This 
court does not feel justified in holding that the verdict is 
against the manifest weight of the evidence. The judgment is 
therefore affirmed. 


dudgment affirmed. 
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SECOND DISTRICT ia I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 
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the Opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, viz: 
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IN THE APPELLATE COURT OF ILLIN 


ra 
ies 


SECOND DISTRICT 
FEBRUARY TERM, 1941 


cc 


CHARLENE DRUMMOND, Administratrix 
of the Estate of VERL 0. DRUMMOND, 
Deceased, 
APPELLANT, 
APPEAL FROM THH CIRCULT 


COURT OF LEE COUNTY. 


) 

) 

) 

) 

) 

VS. 
HARRY GLEIM and SLSIE GLEIM, 
) 


APPELLEES. 


HUFFMAN, J. 

This is a suit by appellant to recover for the alleged 
wrongfui death of her intestate. The action grows out of a 
collision between an automobile being driven by the deceased 
and one being driven by Elsie Gleim, wife of Harry Gleim. The 
collision occurred about ten o'clock in the forenoon of Septem- 
ber 12, 1939, at the intersection of two country roads. Trial 
resuited in a verdict for appellees (defendants below), and 
plaintiff below brings this appeal. 

The deceased was engaged in the business of operating a 
silo filler with which he filled silos for farmers about the 
country. On the day in question, he had his equipment on the 
farm of Mr. Bert Vogeler. During the progress of the work, 
some part of the machinery broke, thereby causing a shut-down, 
The deceased together with two of his employees, Vernon and 


Gale Sanders, started in the deceased's automobile for Moline 
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to secure a new part to replace the broken pert of the machinery. 
Moline was about eighty miles from the Vogeler farn. Just prior 
to the collision, the deceased was traveling north and irs. Gleim 
was traveling west toward the intersection in question. The front 
of deceased's car struck the left side of the car driven by Mrs, 
Gleim. The car driven by ifr. Drummond was over turned, killing 
him and injuring his two employees, who were with him. 

Appellant urges that the verdict is contrary to the law and 
the evidence; that Mrs. Gleim was negligent, thus causing the 
accident; and that the court admitted improper evidence regsrd- 
ing a statement made by the deceased with respect to his contem- 
plated trip to Moline for repairs to his silo equipment. 

Vernon Sanders was called as a witness for appellant dut 
stated that although he was riding in the car with the deceased, 
he does not remember anything about the collision. Gale Sanders 
was called as a witness for appellees. He stated his age to be 
forty-three years; that he was working fer ifr. Drummond on the 
day in question; that when the filling machine broke down, they 
took the broken part, which was a gear, and started for Moline to 
get a new one; that they were in the deceased's ford Truck; that 
he had driven automobiles for about twenty-two years; that he was 
sitting on the right side of the car and was looking north; that 
the deceased was traveling sixty miles an hour at the time of the 
accident and on the left hand side of the road, going north. He 
states that the Gleim car was coming from the east, going west; 
that he does not know the speed of that cap; &nd that he saw it 
coming at the corner, He states that the car in which he was 
riding hit the Gleim car. Mrs. Gleim was engaged in taking some 
corn orer to her mother's farm to grind for feed. Evidence of a 


deputy sheriff, who’ went to the scene of the accident, is to the 
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effect that the Glefm car was hit on the left rear wheel and 
fender; that the deceased's car was over turned, but that the 
Gleim car was not. This evidence appears to be sustained by the 
exhibits consisting of photographs. ‘There were no eye witnesses 
to the acsecident except the parties involved therein. Therefore, 
the testimony of Gale Sanders is the only evidence concerning 
the actual occurrence of the collision. 

Appellant objects to evidence of conversation between Mr. 
Vogeler and the deceased at the time the machine broke down, 
It seens that they were in a hurry to get the work done, and 
that the deceased insisted that he wouid go to Moline and pro- 
cure the needed repairs and get the silo filled if he had to 
travel ninety miles an hour and work all night to fill it. This 
conversation in no way went to establish the speed at which the 
deceased was traveling at the time of his death but merely con~ 
sisted of an expression on his part to render prompt service to 
Mr. Vogler with respect to the work to be done, and only indicat- 
ed his desire and intention to shorten the period of delay as 
much as possible. Mr. Vogele? stated to Mr. Drummond that they 
would not be able to do any more work that day and would have to 
finish it on the morrow. We do not believe that this evidence 
was prejudicial to appellant such as to constitute reversible 
error in this case. The deceased did not state that he expected 
to drive or was going to drive ninety miles per hour. The speed 
af which his employee Sanders stated he was traveling at the time 
of the accident is not an unusual speed for an open road. However, 
it does not appear thet the deceased reduced the speed of his car 
when approaching this intersection. The evidence indicates that 
for a short distance east of the intersection and on the south 


side of the highway being traveled by Mrs. Glein, there were trees 
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and shrubs which tended to obstruct the view of one approaching 
the intersection from the south. While there is no positive 
testimony as to the speed at which Mrs. Gleim was traveling, yet 
such as was introduced on behalf of appellant by bersons whom 
she met along the road before reaching the intersection, would 
indicate that the speed of her car in no way approached that of 
the deceased's. 

No reference is made to any instructions siven by the court 
and none are included in the Abstract, therefore it is to be pre- 
sumed that no dispute existed between the parties as to the 
statute relative to such a situation as we find exhstine herein. 

The accident was a most regrettable one and doubly so since 
the deceased met his death while in an attempt to repair his 
machinery and perform his work without undue delay to Mr. Vogeler. 
However, the case was one of fact for a jury and we do not consider 
the verdict to be against the weight of the evidence. The function 
of the jury was to weigh the facts. We are unable to say that the 
appellant did not have a fair trial or that there is not sufficient 
evidence upon which the jury could base it's verdict. 


The Yudement is therefore affirmed. 


Judgment affirmed. 
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